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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity Exchange 
Act (7 U.S.C. Chapter 1), the Grain Standards Act (7 U.S.C. 71 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), 
and the United States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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COURT DECISION 


BORDEN, INC. v. EARL L BUTZ, Secretary of Agriculture. Decided Novem- 
ber 1, 1976. 


UNITED STATES COURT OF APPEALS 


SEVENTH CIRCUIT 


No. 76-1478 


Appeal from the United States District Court for the 
Northern District of Illinois, Eastern Division 
No. 74 C 2533—James B. Parsons, Judge. 


Before SPRECHER AND BAUER, Circuit Judges, and KUNZIG, Judge. * 


SPRECHER, Circuit Judge. 


This appeal concerns the validity of certain amendments to milk mar- 
keting orders by the Secretary of Agriculture under a provision of the 
Agricultural Marketing Agreement Act of 1937, 7 U.S.C.§ 608c(5)A). 


* Honorable Robert L. Kunzig, Judge, United States court of Claims, is sitting by designa- 
tion. 1703 
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I 


Prior to September 1, 1970, Borden operated a milk processing plant 
at Rock Island, Illinois, which served the Quad Cities—Dubuque Market 
Area and which was regulated under the Quad Cities—Dubuque Milk 
Marketing Order No. 63, 7 C.F.R. Part 1063 (1970). Also prior to Sep- 
tember 1, 1970, Borden operated another milk processing plant at Des 
Moines, Iowa, which was regulated under the Des Moines Milk Market- 
ing Order No. 79, 7 C.F.R. Part 1079 (1970). This second plant served 
the Des Moines area, but also served the Cedar Rapids—Iowa City area 
(Order No. 70), the North Central Iowa area (Order No. 78), the Greater 
Kansas City area (Order No. 64), the Nebraska—Western Iowa area 
(Order No. 65) and the Quad Cities—Dubuque area (Order No. 63). 


The Rock Island plant purchased its principal milk supply from Missis- 
sippi Valley Milk Producers Association and the Des Moines plant pur- 
chased its principal milk supply from Mid-America Dairymen, Inc. 


On September 1, 1970, Borden discontinued bottling operations at the 
Rock Island plant and its fluid milk accounts in the Quad Cities— 
Dubuque area were thereafter served from the Borden plant at Des 
Moines. After September 1, the Des Moines plant’s supplies of milk were 
purchased from Mississippi Valley. 


Under the terms of Order Nos. 63 and 79, any particular plant is 
regulated in the market where it has the greatest distribution of milk. 
Consequently, upon the closing of the Rock Island plant and the assum- 
ing of its business by the Des Moines plant, the Des Moines plant became 
subject to the Quad Cities—Dubuque Order. 


Borden’s Des Moines plant was subject to the Quad Cities—Dubuque 
Order from September 1, 1970 through July 31, 1971, when the Des 
Moines plant was shut down. During that period the Class I price under 
the Quad Cities—Dubuque Order was 15 cents per hundredweight lower 
than the Class I price under the Des Moines Order. 


The Quad Cities—Dubuque Order also provided that the price for Class 
I milk should be reduced 


{a]t a plant located outside the marketing area and 70 miles or more, by the short- 
est hard-surfaced highway distance ... from the nearer of the City Hall, Rock 
Island, Ill., or the Post Office, West Liberty, lowa, by 10 cents and by an additional 
1.5 cents for each 10 miles or fraction thereof that such distance exceeds 80 miles. 


7C.F.R.§ 1063.52 (aX2) (1970). 


Inasmuch as Borden’s Des Moines plant was approximately 140 miles 
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from the Quad Cities base point, it was entitled to a “location adjust- 
ment” of 10 cents per hundredweight plus 1.5 cents per 10 miles for the 
60 miles by which 140 exceeds 80 miles, or a total location adjustment of 
19 cents per hundredweight, which, when added to the 15 cents price 
differential, resulted in Borden’s Des Moines plant paying 34 cents per 
hundredweight less than other milk handlers located in Des Moines but 
subject to the Des Moines Order. However, any Des Moines plant which 
desired to distribute all or the greater of its milk in the Quad Cities— 
Dubuque area would have had exactly the same advantage in thereby 
transferring its plant from the operation-of the Des Moines Order to the 
Quad Cities—Dubuque Order. 


Borden has no competitive advantage over other handlers subject to 
the Quad Cities Order, since those handlers also paid 15 cents less than 
the Des Moines Order price for Class I milk and the 19 cents location 
adjustment was offset by the transportation costs involved in distribut- 
ing milk to the Quad Cities—Dubuque area from 140 miles away in Des 
Moines. 


Borden has no competitive advantage in the Des Moines market area 
since it voluntarily agreed with its producers to pay the same price paid 
by other Des Moines handlers for milk purchased for resale in the Des 
Moines area. 


Under the milk marketing orders as they then existed, Borden’s 
closing down of the Rock Island plant and supplying its Quad Cities cus- 
tomers from the Des Moines plant was entirely lawful and proper. Bor- 
den’s mistake apparently was an economic one of deciding to purchase 
milk from the Mississippi Valley Milk Producers Association, an 
independent dairy cooperative, after the changeover, instead of from 
Mid-America Dairymen, Inc., another independent dairy cooperative. 
Mid-America promptly requested the Department of Agriculture to sus- 
pend the 19 cents location adjustment. 


There followed the issuance of three orders of the Secretary of 
Agriculture, the validity of which form the basis for this appeal: 


1. October 1, 1970 order. On September 12, 1970, the Department of 
Agriculture caused to be published in the Federal Register a notice of 
proposed suspension of 7 C.F.R. § 1063.52 (aX2) of the Quad Cities— 
Dubuque Order for the months of September and October 1970. The 
notice did not provide an opportunity for a hearing, and no hearing was 
held. Borden submitted its exceptions to the proposed suspension, not- 
ing that it would only affect Borden and none of its competitors. On Oc- 
tober 1, 1970, the Secretary issued an order suspending 7 C.F.R. 
§ 1063.52(a\2) for the month of October only. The order is worded in 
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such a manner as to apply only to Borden. 


2. October 29, 1970 order. On September 30, 1970, notice was issued, 
and on October 3 it was published, of a hearing to be held on October 8 
on five proposed amendments to the Quad Cities—Dubuque, Cedar 
Rapids—Iowa City and Des Moines marketing orders. An order was is- 
sued on October 29, effective November 1, 1970, amending the Quad 
Cities—Dubuque Order No. 63 by permanently eliminating the 19 cents 
minus location adjustment applicable to Borden’s Des Moines plant and 
for a six-month period through April 1971, providing for a 15 cent plus 
location adjustment applicable to plants located within the Des Moines 
marketing area. The order increased Borden’s price for Class I milk by 
34 cents per hundredweight by amending 7 C.F.R. § 1063.52 (aX2), as 
follows (added language emphasized): 


At a plant located outside the marketing area and outside the Des Moines, Iowa; 
marketing area ... and 70 miles or more, by the shortest hard-surfaced highway dis- 
tance... from the nearer of the City Hall, Rock Island, Ill., or the Post Office, West 
Liberty, Iowa, subtract 10 cents and subtract an additional 1.5 cents for each 10 
miles or fraction thereof that such distance exceeds 80 miles. 


The October 29, 1970 order also added anew § 1063.52 (aX3) as follows: 


During the period November 1, 1970, through April 1971 at a plant located 
within the Des Moines, Iowa, marketing area, add any amount by which the price 
specified . . . is less than the applicable Class I price at the same location pursuant to 
... [Order No. 79] regulating the handling of milk in the Des Moines, Iowa, market- 
ing area. 


The October 29 order did not amend the Cedar Rapids—Iowa City or the 
Des Moines marketing orders. Although phrased in general terms, the 
order was worded so as to apply only to Borden. 


3. April 28, 1971 order. Pursuant to notices published on April 7 and 
9, 1971, hearing was held on April 13, resulting in the issuance on April 
28, 1971 or an order removing the April 1971 expiration date from 
§ 1063.52 (aX3), so as to retain the plus 15 cents location differential. 


On July 31, 1971, Borden closed its Des Moines plant and dis- 
continued operations in the Des Moines area. Thereafter, on October 8, 
1971, § 1063.52 (aX2) and (3) were again amended to change the lan- 
guage which had applied solely to Borden.’ 


1. 7C.F.R.§ 1063.52 (aX2) and (3) (Jan. 1, 1972): 


(2) Ata plant located outside the marketing area, north of U.S. Highway No. 80, 
(Footnote continued on following page) 
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In accordance with 7 U.S.C. § 608c (15XA), Borden filed petitions 
with the Secretary of Agriculture challenging the three orders as “not in 
accordance with law and praying for a modification thereof.” The orders 
were upheld in an Initial Decision filed by an Administrative Law Judge 
(ALJ) on March 13, 1974. Borden appealed to the Judicial Officer inas- 
much as final administrative authority to decide cases under the 
Agricultural Marketing Agreement Act of 1937, has been delegated to 
the Judicial Officer. 37 Fed. Reg. 18475; 38 Fed. Reg. 10795. The Judi- 
cial Officer on August 15, 1974, adopted the Initial Decision, added 
some conclusions, denied the relief requested by Borden and dismissed 
the petitions. 


In accordance with 7 U.S.C. § 608c (15\B), Borden sought review in 
the district court, which on February 11, 1976, entered summary judg- 
ment on behalf of the Secretary of Agriculture. Borden has appealed 
that decision. 


II 


The Agricultural Marketing Agreement Act of 1937 as amended pro- 
vides that the Secretary of Agriculture may fix minimum prices for each 
use classification which all handlers shall pay for milk purchased from 
producers or associations of producers, but “prices shall be uniform as to 
all handlers, subject only to adjustments for: (1) volume, market, and 
production differentials customarily applied by the handlers subject to 
such order; (2) the grade or quality of the milk purchased; and (3) the 
locations at which delivery of such milk, or any use classification there- 
of, is made to such handlers.” 7 U.S.C. § 608c(5)(A). 


“The statute before us does not contain a mandate phrased in broad 
and permissive terms.” Zuber v. Allen, 396 U.S. 168, 183 (1969). The 
Second Circuit has noted in Fairmont Foods Co. v. Harden, 442 F.2d 
762, 766 (2d Cir. 1971): 


1. Continued 


and, except as provided in subparagraph (3) of this paragraph, 70 miles or more, by 

the shortest hard-surfaced highway distance as determined by the market 

administrator, from the nearer of the city Hall, Rock Island, Ill., or the Post Office, 

West Liberty, Iowa, subtract 10 cents and subtract an additional 1.5 cents for each 

10 miles or fraction thereof that such distance exceeds 80 miles; and 

(3) Ata plant located in that Iowa territory beyond 70 miles from the nearer of 
the City Hall, Rock Island, Ill., or the Post Office, West Liberty, Iowa, and south of 
U.S. Highway No. 80, or within the Des Moines, Iowa, marketing area as specified 
in Part 1079, add any amount by which the price specified in § 1063.50(b) is ex- 
ceeded by the applicable Class I price at the same location pursuant to Part 1079 
regulating the handling of milk in the Des Moines, Iowa, marketing area. 
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... [I]t is important to keep in mind the limited scope of authority that Congress 
delegated to the Secretary in the field of milk marketing regulations. This is not a 
case where the power of an agency or officer is bounded only by the broad Congres- 
sional mandate that it be exercised in the “public interest.” . . . [T]he Secretary was 
required to operate within the narrow confines of powers expressly granted. 


The Secretary is authorized to make only certain adjustments and these 
are to “compensate or reward the producer for providing an economic 
service of benefit to the handler.” Zuber, supra, at 184. And “the permis- 
sible adjustments are limited to compensation for rendering an economic 
service.” Zuber, supra, at 188; Fairmont, supra, at 767. “The court must 
invalidate orders resting on any basis other than such economic 
reasons,—whether the orders are ascribable to whim, which seems un- 
likely; or to the response of major farm interests, which may be more 
likely; or merely bureaucratic error in supposing that the wisdom of ex- 
perts at to what is needed in the public interest must be given dominance 
over the constraint of Congress.” Fairmont, supra, at 766. 


7 U.S.C. § 608c(4) requires that the Secretary issue a marketing order 
based upon the evidence adduced at a hearing, which in turn requires 
that an order be supported by substantial evidence. Fairmont, supra, at 
767; Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 317 (3d Cir. 1968), 
cert. denied, 394 U.S. 929 (1969). The evidence in the record here con- 
sists of that introduced in two hearings on October 8, 1970 and on April 
13, 1971. Borden has challenged the sufficiency of the evidence at every 
stage of these proceedings (Judicial Officer’s Decision and Order, at 63; 
district court complaint, paras. 35(b), 36(f) and 37(g); Borden Brief on 
Appeal at 20, 26). 


We proceed to examine the economic justifications advanced for the 
increase of Borden’s Class I milk price by 34 cents per hundredweight 
and the evidence adduced in support of such justifications. 


The first economic justification was a “for Borden’s own good” finding: 
[I]t is not reasonable to expect producers to continue to deliver milk to 
the Borden, Inc., plant while higher prices are available to them at most 
other regulated plants in the region, including those located in the Quad 
Cities—Dubuque marketing area” (October 1, 1970 order). It can be 
noted at the outset that Des Moines was a “deficit market” and that the 
only milk supply problem would have been short supply rather than a 
glutted market or depressed prices. 


A vice president of Mid-America Dairymen, Inc., the dairy cooperative 
which lost the Borden business at Des Moines when the Borden Rock Is- 
land plant was shut down, testified that the Des Moines area has histori- 
cally been a deficit market during the fall and winter months and that 
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the primary purpose of a fixed price “is to bring forth an adequate sup- 
ply of pure and wholesome milk.” Ex. E at 24. 


In the thirteen months (ending September 1, 1970) prior to the Oc- 
tober 1, 1970 order, approximately 10% of the milk in the Des Moines 
area was imported from outside that area. Ex. E, attached Ex. 3, at 4. 
Milk was imported monthly to Des Moines, primarily from the North 
Central Iowa, and Cedar Rapids—Iowa City marketing areas (Ex. E at 
17). 


How would the presence of the Borden plant at Des Moines, but 
regulated under the Quad Cities order, affect the short supply of milk at 
Des Moines? The only testimony in the record regarding Borden’s future 
supply of milk was that of a Borden witness who said: 


After receiving assurance from Mississippi Valley [dairy cooperative] that it could 
supply Borden with an adequate supply of milk, Borden decided to move its bottling 
operation at Rock Island to its Des Moines plant. 


Ex. E at 49. 


There is no evidence in the record that Borden would suffer in short 
supply. The only evidence of short supply generally was the testimony of 
the Mid-America representative: 


[There is some doubt as to the availability of a milk supply for a Quad 
Cities—Dubuque pool plant located in the City of Des Moines if present pricing 
provisions of the Quad Cities—Dubuque Order prevail. 


Ex. E. at 24 (emphasis added).? 


In the first place this testimony (“some doubt”) is purely speculative.* 
In the second place, if it is to be given any weight whatever, being 
couched in general terms it would not support the Secretary’s equally 
speculative finding (“not reasonable to expect” adequate supply) of a 
short supply for Borden. 


In the Initial Decision of the Administrative Law Judge, adopted by 
the Judicial Officer, the following appears: 


2. This testimony was given on October 8, 1970. More than six months later the same wit- 
ness testified again on April 13, 1971, and interestingly enough, he again used the words 
“some doubt.” Ex. I at 86. 


3. In Fairmont Foods Co. v. Hardin, 442 F.2d 762, 772 (D.C. Cir. 1971), the court said: 
“We can find no basis for the Secretary’s findings beyond mere speculation, and therefore 
conclude that... his ground of decision . . . must fail.” 
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Thus the Assistant Secretary concluded in his suspension and amendment actions 
that the Order No. 63 Class I price, less the 19 cent location differential, would not 
attract a sufficient supply of milk to the Des Moines plant of petitioner [Borden]. 
The Secretary did not make or have cause to make such a finding for the other 
plants which compete with petitioner in the lower priced markets. 


Ex. 35 at 67 (emphasis added). 


In the third place, the short supply statement is contrary to the ob- 
vious economic factors. There could be no general short supply at Des 
Moines because of Borden’s presence inasmuch as Borden’s lower buying 
price would, according to the Secretary, not attract Des Moines 
producers and thus not divert suppliers away from other milk handlers 
in Des Moines. Instead, Borden had an assured supply from outside of 
the Des Moines area, was attracting outside milk into Des Moines and 
was alleviating the short supply at Des Moines by freeing Mid-America’s 
supply for other Des Moines—located handlers. 


Finally, the only non-speculative testimony on the subject of the sup- 
ply of specific Des Moines handlers came from the manager of the 
Beatrice Foods Company’s Des Moines plant, who testified that “[wJhen 
our plant was receiving this minus 10 cent location differential [under 
the Des Moines order] we experienced no problem obtaining an adequate 
supply of milk,” Ex I at 163, and from the president of Anderson-Erick- 
son Dairy Company who testified: 


Q. Do you feel you can get milk delivered to your plant at Des Moines at 10 cents 
lower than the price . . . currently applicable? 
A. I don’t believe we would have too much problem. 


Q. You believe you would continue to get milk from your present suppliers? 


A. I would feel so. 


Ex. I at 135. 


The Secretary’s decision, rendered prior to the October 29, 1970 order, 
actually belied the finding of inadequate supply in the October 1 order, 
stating: 


There is indication that additional milk supplies are being added to the Des 
Moines market. The total number of producers increased from 1,137 in August 
1969 to 1,381 in August 1970. Total receipts of milk increased from 34.4 million 
pounds in August 1969 to 41.6 million pounds in August 1970. 


Ex. G at 9-10. 
The Secretary's three orders effectively shut down Borden’s Des 





h 
V 
Pp 
q 


we at oP 


tO eee eee 


BORDEN, INC. v. EARLL. BUTZ 1711 
Cite as 35 A.D. 1703 


Moines plant and ultimately reduced Des Moines’ outside supply of milk. 
We have searched the record in vain to find evidence supporting the first 
purported economic justification for the three orders—that is, inade- 
quate supply of milk for Borden—and find none. 


The second finding intended to justify the October 1 order and pre- 
sumably also the other two orders provided: 


Such price disparity as between a Quad Cities order plant and a Des Moines order 
plant located in the Des Moines marketing area would disrupt competitive relation- 
ships among such handlers distributing milk in that market. Moreover, it would also 
threaten orderly marketing in several neighboring markets, such as Kansas City, 
where milk is distributed from the Borden, Inc., plant at Des Moines. 


The Secretary then purported to remedy the alleged market disruptions 
by dealing with the Quad Cities—Dubuque marketing order instead of 
with the Des Moines order. In a similar situation, the District of Colum- 
bia Circuit said: 


Assuming that the Nebraska—Western Iowa Order is a proper vehicle for remedy- 
ing market disruptions in the Eastern Colorado market, there must be substantial 
evidence of such disruption in order to justify the imposition of such price differen- 
tials for this purpose. Mere speculation is no warrant for deviating from a principle 
as paramount as that of uniform price structure within a single order, particularly 
where the Secretary has other techniques available. 


Fairmont, supra, at 772. 


Some preliminary observations are in order before considering the al- 
leged evidentiary basis for the second justification. 


There was nothing unusual or improper about the fact that Borden’s 
Des Moines plant was regulated under the Quad Cities—Dubuque 
marketing order. The Assistant Marketing Administrator for both the 
Des Moines and Quad Cities orders testified that “some of these plants 
do switch from market to market in their regulation.” Ex. E at 19. The 
ALJ’s Initial Decision, adopted by the Judicial Officer, found that: 


The volume of milk distributed from the Borden, Inc., plant in the Quad Cities— 
Dubuque, Des Moines, and Greater Kansas City markets is nearly the same for each 
market .. . In this circimstance, with a relatively small change in the sales volume 
from the plant in the Quad Cities—Dubuque, Des Moines, or Greater Kansas City 
markets, regulation of the plant could shift from one to another. 


Ex. 35 at 23. 


Also, there was nothing unusual or improper in the fact that Borden 
“agreed with its producers to pay an additional amount of 15 cents per 
hundredweight on all milk purchased for resale in the Des Moines Mar- 
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ket Area.” ALJ Initial Decision, adopted by the Judicial Officer, Ex. 35 
at 18. The Secretary’s brief in this court states (p. 9): 


It must be emphasized that the order prices set under the Act are minimum prices 
only. Producers need not sell their milk for these minimum prices; they can and do 
bargain for effective prices which are above order minimums; however, they must 
be paid at least the minimum prices under the order. 


We now consider the evidence, if any, supporting the second economic 
justification. In regard to raw milk purchased for resale in Des Moines, 
Borden had already agreed to pay plus 15 cents per hundredweight for 
such milk so that no economic disruption or advantage could occur. 
Furthermore, if Borden even theoretically had a competitive advantage 
and thereby increased its Des Moines sales, the slightest increase in Des 
Moines sales would have resulted in Borden’s selling the plurality of its 
Class I milk in Des Moines and automatically transferred Borden’s plant 
to regulation under the Des Moines order, thus eliminating the advan- 
tage. Nor did Borden enjoy any competitive advantage over other milk 
handlers in the Quad Cities—Dubuque market inasmuch as they were all 
subject to the same Quad Cities order with the same location adjust- 
ments. However, when the three orders at issue here were promulgated, 
Borden immediately suffered a 19 cents per hundredweight economic 
disadvantage. If anything, the orders created, rather than tending to 
eliminate, disruptive competitive relationships. 


Significantly, shortly after Borden shut down its Des Moines plant, 
the Secretary issued on August 6, 1971, an order decreasing the Des 
Moines price by five cents and increasing the Quad Cities price by three 
cents, thereby reducing the disparity between the two prices from 15 
cents to seven cents. 36 Fed. Reg. 14752. This left the two prices seven 
cents more “disruptive” than under Borden’s voluntary 15 cent plus 
agreement. 


In addition to the evidence adduced at the October 8, 1970 and April 
13, 1971 hearings, we have examined the ALJ’s Initial Decision, the 
Judicial Officer’s “Additional Conclusions” and the Secretary’s brief on 
appeal, as well as the three orders themselves in an attempt to find any 
basis upon which to support the second purported economic justifica- 
tion. We can find none. In fact, it is somewhat extraordinary that with a 
record of the volume of that before us the Secretary can point to no sup- 
portive evidence other than the expressed desires of Mid-America and 
several milk handlers competing with Borden that Borden be stripped of 
the 34 cents minus price difference. The testimony of these witnesses 
consisted of hortatory, conclusory and speculative opinions and predic- 
tions. On the other hand, Borden was precluded from introducing 
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specific evidence of its transportation costs to the Quad Cities in order to 
justify continuance of the 19 cent minus location adjustment which was 
being taken from it but from no other handlers. Ex. I at 198-201. 


We agree with the Fairmont court that [wJhile normally the court de- 
fers to administrative expertise, the record is so devoid of support for 
the Secretary's finding{s]...that the findingjs] cannot be allowed to 
stand,” 442 F.2d at 770, particularly in view of the narrow construction 
of the Agricultural Marketing Agreement Act of 1937 mandated by 
Zuber, supra, at 183-85.‘ 


We have therefore determined that the three rulings of the Secretary 
at issue here are not in accordance with law and are invalid inasmuch as 
they all ultimately rely upon the unsupported findings of the October 1, 
1970 order.*® 


Ill 


It is unnecessary for us to consider the many procedural issues which 
consumed most of the attention of the Administrative Law Judge, the 
Judicial Officer and the court below, or to consider Borden’s argument 
that the penalties imposed upon it by the three orders were similar to 
the subsidies declared illegal by the Supreme Court in Lehigh Valley Co- 
operative Farmers, Inc., v. United States, 370 U.S. 76 (1962), as trade 
barriers prohibited by 7 U.S.C. § 608c (5XG). 


IV 


In regard to remedy, the three orders found invalid here have since 
been replaced by a new order and Borden has ceased doing business in 
Des Moines so there is no need for injunctive or declaratory relief. As to 
damages, Borden is entitled to recover overpayments which it made pur- 
suant to the invalid orders. Inasmuch as the Quad Cities—Dubuque 
marketing order provides for payment by the market administrator to 
handlers out of the producer-settlement fund where claims are made 


4. The case heavily relied on by the Secretary, Sunny Hill Farms Dairy Co., Inc. v. Hardin, 
446 F.2d 1124 (8th Cir. 1971), did not address the sufficiency of evidence issue of 
Fairmont inasmuch as “Sunny Hill had not challenged the sufficiency of the evidence in 
support of the Secretary’s findings that the differential was necessary to ensure an ade- 
quate supply of milk. . . .” Sunny Hill, supra, at 1127. 


5. The Initial Decision of the Administrative Law Judge, adopted by the Judicial Officer, 
concluded that another “factor to be considered is the requisite producer approval of such 
an order or amendment” in accordance with 7 U.S.C. § 608c(9) and (19). Ex. 35 at 70. In 
the Zuber case, the Supreme court noted that “{i]t is the Secretary, not the farmers, who is 
responsible for administering the statute and initiating orders.” 396 U.S. at 196. In the 
context of the present case, although the amending order of October 29, 1970 was ap- 
proved by two-thirds of the milk producers in the marketing area, such approval does not 
constitute evidence that the order or any of the three orders was justified. 
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pursuant to 7 U.S.C. § 608c (15\A), 7 C.F.R. § 1063.89(d), we remand 
to the district court on the issue of damages, with direction to enter 
judgment for Borden in the amount ascertained after appropriate 
proceedings. Fairmont, supra, at 773. 


The judgment of the district court is reversed and the cause remanded 
with directions to deny the defendant’s motion for summary judgment, 
to grant the plaintiff's motion for summary judgment and to ascertain 
plaintiff's damages. 


REVERSED AND REMANDED. 
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(No. 17,433) 


In re MORRIS H. GLOVER, d/b/a GLOVER’S FARMS, I&G Docket No. 57, De- 
cided September 27, 1976. 


Inspection certificates—false and incorrect—Unlawful interference—with Fed- 
eral-State inspector—Sanction 


Where respondent wilfully and unlawfully interfered with a Federal-State inspector in the 
performance of her official duties as found herein, respondent violated the Act and the 
regulations issued thereunder. Therefore, all inspection and grading services rendered 
by the Fruit and Vegetable Division, AMS, under the Agricultural Marketing Act of 
1946 are denied respondent for a period of 18 months, as stated in the Order herein. 


Thomas Clark, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an action to deny inspection and grading services under the 
Agricultural Marketing Act of 1946, as amended (7 U.S.C. 1621 et seq.), 
hereinafter referred to as the “Act”, instituted by a complaint filed on 
June 30, 1976, by the Director, Fruit and Vegetable Division, Agricul- 
tural Marketing Service, United States Department of Agriculture. It is 
alleged in the complaint that respondent violated sections 51.19 and 
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51.46 of the regulations through his unlawful interference with a Fed- 
eral-State peanut inspector in the performance of her official duties by 
wilfully influencing, persuading and convincing said inspector to issue 
inspection certificates for lots of peanuts which in fact had not been in- 
spected and to falsify moisture content readings on official certificates 
for lots of peanuts inspected and found to contain moisture in excess of 
10.4 percent. Pursuant to section 1622(h) of the Act (7 U.S.C. 1622(h)) 
and section 51.46 of the regulations (7 CFE 51.46), the violations as 
alleged constitute grounds for the denial of any and all benefits under 
the Act. 


A copy of the complaint was mailed to respondent at his address in 
Holland, Virginia, by certified mail, on July 2, 1976. The complaint was 
received on behalf of respondent by Arie Lea Wilkens on July 7, 1976. 
Respondent has since failed to file an answer with the Hearing Clerk. 


oft of © 


go 


The time for the filing of an answer having run, and upon the motion t! 
of complainant for the issuance of a decision, the following Decision and 
Order is issued without further investigation or hearing, pursuant to sec- 
tion 50.25 (c) of the Rules of Practice Governing Withdrawal of Inspec- 
tion and Grading Services. 


FINDINGS OF FACT 


sf So 


1. Respondent, Morris H. Glover, d/b/a Glover’s Farms, an individual 
whose address is Highway 680, Holland, Virginia 23391, is a person fc 
within the provisions of section 51.2(m) of the regulations. 


2. The Fruit and Vegetable Inspection Service is administered by the O 
Fruit and Vegetable Division, AMS, to facilitate the marketing of fruits, 
vegetables and other products through the uniform application of grade 
standards and product specifications. Pursuant to this inspection sys- 
tem, peanut inspection is performed by Federal and Federal-State in- 
spectors at appropriate inspection points upon request of any qualified, 
interested person. 


3. During the month of October 1975, respondent acted as a peanut- 
buying agent for two peanut processors, Gold Kist Peanuts and Planters 
Peanuts, located in Suffolk, Virginia. In his capacity as buying agent in- 
fluence and persuasion, Diane Chaney not only prepared official certifi- 
cates for peanuts that were not inspected and falsified moisture content 
readings, but she in turn influenced Elizabeth Carol Forehand to record 
false moisture readings of 10 percent of inspection worknotes or memo- 
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randa in any instance where a lot of peanuts being inspected by Fore- 
hand contained in excess of 10 percent moisture. 


CONCLUSION 


Respondent’s wilful and unlawful interference with an inspector in the 
performance of her official duties as set forth in Findings of Fact 3 and 4 
and paragraphs 4 and 5 of the complaint constitutes a violation of sec- 
tion 1622(h) of the Act and sections 51.19 and 51.46 of the regulations 
thereunder and is proper grounds for the withdrawal of inspection and 
grading service pursuant to section 51.46(c) and (d) of the regulations. 


Pursuant to section 50.25(c) of the Rules of Practice (7 CFR Part 50), 
the following order is entered against respondent. 


ORDER 


All inspection and grading services rendered by the Fruit and Vege- 
table Division, Agricultural Marketing Service, under the Agricultural 
Marketing Act of 1946, shall be denied to respondent, Morros H. Glover, 
and to any establishment operated by respondent, or any establishment 
where respondent is an officer, director, partner or substantial investor, 
for a period of 18 months. 


This order shall be effective on the second day after the Decision and 
Order becomes final. * 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final November 11, 1976.—Ed. 
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(No. 17,434) 


In re EDWARD RADZILOWSKI. LAWA Docket No. 47. Decided November 
11, 1976. 


Regulations and standards—failure to comply with—Premises—failure to oper- 
ate in conformity with the regulations and standards issued under the Act— 
Sanction 


Where respondent wilfully violated the Act and the regulations as set forth herein, in 
connection with his operations as a Class B dealer thereunder, respondent is sus- 
pended as a registrant under the Act for 45 days. 


Dorothea A. Baker, Administrative Law Judge. 
Thomas Bundy, for complainant. 
Kenneth L. Simmons, Richmond, MI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this proceeding under the Laboratory Animal Welfare Act (7 U.S.C. 
2131 et seg.), Administrative Law Judge Dorothea A. Baker filed an 
initial Decision and Order on May 26, 1976, in which she suspended 
respondent’s license for 45 days and ordered him to cease and desist 
from various practices involving the care and sale of dogs and cats. 

1718 
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Respondent appealed to the Judicial-Officer, to whom final adminis- 
trative authority to decide the Department’s cases subject to the Admin- 
istrative Procedure Act has been delegated (87 F.R. 28475; 38 F.R. 
10795).! 


Upon a careful consideration of the record in this case, the initial Deci- 
sion and Order is adopted as the final Decision and Order herein, with 
minor changes which are not significant enough to warrant itemizing, 
except to note that in Finding 8 (p.10) and paragraph 2 of the cease and 
desist order (p. 19), the words “dead animals” were deleted following the 
word “bedding,” since the evidence does not show any violation involv- 
ing dead animals. 


The respondent contends that Judge Baker’s findings of Fact are 
inadequate, but such an issue “must be determined in each instance with 
appropriate regard for the inherent nature of the proceeding” (see 
Johnston Seed Co. v. United States, 191 F.2d 228, 230(C.A. 10)). In this 
proceeding, there are no complex factual issues. Each of the four viola- 
tions involves a simple factual circumstance: (1) the sale of five cats held 
for four business days instead of five, as required (9 CFR 2.101(a)); (2) 
the maintenance of a manure pile for the disposal of animal and food 
waste, bedding and debris about fifty or sixty feet from respondent’s 
dog-housing facility, which created a potential problem of vermin 
infestation, odors and disease hazards (in violation of 9 CFR 3.1(d)); (3) 
the use of an electric fogger and dipping of dogs to control insects, ecto- 
parasites and pests, but without having screens on the windows and 
doors of respondent’s dog-housing facility, which permitted the entry of 
flies, insects and pests during the summer (in violation of 9 CFR 3.7(d)); 
and (4) the housing of dogs in outside pens in areas where the dogs were 
on wet ground after a heavy rain, without moving the pens to higher 
ground or providing adequate drainage (in violation of 9 CFR 3.3(d)). Al- 
though the subsidiary facts relating to these violations appear under the 
heading “Conclusions,” there is no requirement that “necessary findings 
be labelled in any particular way or put in any special form to be valid. It 
is substance and not form that counts.” Jn re R-B Produce Co., Inc., 19 
Ad L2d 528, 530, 25 Agr Dec 415, 416-417 (1966). See, also, Baltimore 
& O.R. Co. v. United States, 201 F.2d 795, 798 (C.A. 3); Johnston Seed 
Co. v. United States, 191 F.2d 228, 230-231 (C.A. 10); Matter of Duke 
Power Co., 24 Ad L2d 1057, 1059 (AEC, 1968); Norman Pollisky et al., 
24 Ad L2d 997, 999 (SEC, 1968). 


The respondent contends that the initial Decision recites com- 


1. The office of Judical Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). 
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plainant’s arguments “with no indication of whether Judge Baker 
agreed or disagreed” (Appeal Brief, p. 3). But it is implicit in Judge 
Baker's Decision that she agreed with complainant’s arguments. 


The respondent contends that there is insufficient evidence to support 
Judge Baker’s findings, but respondent admits the violation relating to 
selling cats without holding them for the required five business days, 
and three Department witnesses substantiated the other violations. 
Respondent contends that one of the witnesses was biased against him, 
but this is a matter to be determined primarily by the Administrative 
Law Judge who saw and heard the witnesses testify (see the cases cited 
in In re American Commodity Brokers, Inc., 32 Agr Dec 1765, 1772 
(1973)). Moreover, there is no claim that the other two witnesses were 
biased. 


The respondent contends that the violations were not wilful, but a 
violation is wilful, within the meaning of the term in regulatory statute, 
if the violator “(1) intentionally does an act which is prohibited,—ir- 
respective of evil motive or reliance on erroneous advice, or (2) acts with 
careless disregard of statutory requirements.” See the cases cited in Jn re 
Henry S. Shatkin, 34 Agr Dec 296, 298 (1975). Respondent’s violations 
were wilful, under that standard. Moreover, there is no requirement that 
the violations be wilful in order to suspend respondent’s license (see 
5 U.S.C. 558(c)) inasmuch as respondent was notified in writing on 
numerous occasions with respect to all of the violations but one (which 
violations alone would warrant the 45-day suspension order), but 
respondent failed to bring himself into compliance with the Act. 
Specifically, during the period from July 13, 1972, through June 12, 
1975, respondent was warned on 10 occasions ‘with respect to his 
manure pile, 5 times with respect to his failure to provide a suitable 
method to rapidly eliminate excess water surrounding his outdoor dog 
pens, and 6 times with respect to installing screens in his dog-housing 
facility. 


The 45-day suspension order imposed in this case is modest when con- 
sideration is given to the respondent’s failure to comply with the Act and 
regulations after such repeated warnings. Moreover, this is the second 
formal proceeding against the respondent involving his failure to handle 
animals in a manner to protect their health and safety. See Jn re Edward 
Radzilowski, 34 Agr Dec 1170 (1973), in which proceeding respondent’s 
license was suspended for 14 days for causing cats to be transported on 
two occasions in violation of the health and safety requirements of the 
Act and regulations. In these circumstances, if there is error in the sanc- 
tion, the error is that the sanction is not severe enough to serve as an 
effective deterrent to future violations by the respondent and other po- 
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tential violators. See In re Henry Christ, 35 Agr Dec 195 (1976). Al- 
though complainant recommended a 90-day suspension order, com- 
plainant did not appeal from the initial Decision and Order. Therefore, 
no consideration is given as to whether a suspension order longer than 
45 days would be appropriate in the circumstances of this case. 


ADMINISTRATIVE LAW JUDGE’S DECISION AND ORDER (AS MODIFIED) 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Laboratory Animal 
Welfare Act, as amended (7 U.S.C. 2131 et seq.), hereinafter referred to 
as the Act, instituted by a Complaint filed September 16, 1975, by the 
Acting Administrator of the Animal and Plant Health Inspection Serv- 
ice, United States Department of Agriculture, charging Respondent 
with having sold on or about February 11, 1974, 5 (five) cats without 
holding them for a period of at least 5 (five) business days after his ac- 
quisition thereof and with other specified violations of the Act and the 
regulations and standards issued thereunder (9 CFR 1.1 et seq.), some- 
times hereinafter referred to as the regulations and standards. 


On October 10, 1975, Respondent filed an answer in which he ad- 
mitted the facts alleged in paragraph I of the Complaint; admitted that, 
with respect to Count II of the Complaint, “on the occasion in question 
he held the animals involved for only four days and this involved an 
error on his part”; denied the allegations of Count III of the Complaint 
“for the reason that the same are untrue” and in support of his denial al- 
leged that “he has spray equipment and an electric fogger for the control 
of insects, Elkhounds for the control of mammalian pests and the prem- 
ises are clean and the animals are not subjected to insects, ectoparasites, 
or avian and mammalian pests. In support of his denial, the Respondent 
further states that the premises are manually cleaned daily; he main- 
tains a freezer and incinerator between which all waste, whether it be 
animal or food waste, bedding, dead animals, or debris, are disposed of. 
In further support of his denial, Respondent asserts that he has elim- 
inated excess water from the outdoor housing facilities for the dogs by 
means of a system of trenches and that the area is dry even shortly after 
a heavy rain.” 


It is further alleged in Respondent’s answer that “the period from July 
27, 1972 to June 12, 1974, terminated sixteen months ago; that during 
said period Respondent endeavored to comply with every request and 
recommendation of the Animal and Plant Health Inspection Service; 
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that prior to the filing of this complaint, Respondent had been lead (sic) 
to believe that he had satisfactorly (sic) complied with said recommenda- 
tions; that Respondent is at a disadvantage of defending himself against 
said charges due to the substantial period of time which has elapsed.” 


The oral hearing herein was held on January 8, 1976, in Detroit, 
Michigan, before Administrative Law Judge Dorothea A. Baker. Com- 
plainant was represented by Thomas E. Bundy, Esquire, of the Office of 
the General Counsel, United States Department of Agriculture, Wash- 
ington, D. C., and Respondent was represented by Kenneth L. Simmons, 
Esquire, of the law firm Weller & Cella, Richmond, Michigan. In due 
course, the parties filed briefs, the last of which was filed March 24, 
1976. 


FINDINGS OF FACT 


1. Edward Radzilowski, hereinafter referred to as the Respondent, is 
an individual residing at 10533 Gratiot Avenue, Richmond, Michigan 
48062. At all times material herein, said Respondent was: 


Doing business as Meadow Brook Farms and Company, 10426 Smith 
Creek Road, Memphis, Michigan 48401; 


Engaged in the business of buying, transporting, and selling, for 
compensation or profit, cats and dogs, in commerce, for research or 
teaching purposes or for exhibition purposes or for use as pets; and was 


Licensed as a dealer under the Act and the regulations by the Secre- 
tary of Agriculture, and classified as a Class B dealer under the regu- 
lations. 


2. At the time of licensing under the Act, the Respondent was ap- 
prised of the provisions of the Act and of the regulations and standards 
and agreed in writing to comply with their provisions. 


3. Section 5 of the Act (7 U.S.C. 2135) states, in pertinent part, that: 


“No dealer or exhibitor shall sell or otherwise dispose of any dog or cat within a 
period of five business days after the acquisition of such animal or within such other 
period as may be specified by the Secretary... .” 


4. As herein pertinent, section 2.101a of the regulations (9 CFR 
2.101(a)) sets forth: 


“§ 2.101 Holding period. 
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(a) Any dog or cat acquired by a dealer [fqotnote appearing in CFR omitted] or ex- 
hibitor shall be held by him under his supervision and control, for a period of not 
less than 5 business days after acquisition of such animal: * * * 


2. @. @ 


(For purposes of this paragraph, ‘business day’ shall mean any day of the week dur- 
ing which the dealer or exhibitor normally operates his business * * *)”. 


5. Respondent, on or about February 11, 1974, sold five (5) cats with- 
out holding them for a period of at least five (5) business days after his 
acquisition of such cats. Respondent had held said cats four (4) business 
days and Respondent did not try to “cover up” said error. 


6. Respondent’s failure to hold said five (5) cats for the required full 
five (5) business days before he sold such cats was not in compliance 
with, and constituted a violation of, the Act and the applicable regu- 
lations. 


7. Subpart A of Chapter 1, 9 CFR 3.1, et seq., sets forth specifications 
for the humane handling, care, treatment, and transportation of dogs 
and cats. 


Said standards as pertinent hereto set forth: 


“FACILITIES AND OPERATING STANDARDS” 
§ 3.1 Facilities, general. 


* * * 


(d) Waste disposal. Provision shall be made for the removal and disposal of ani- 
mal and food wastes, bedding, dead animals, and debris. Disposal facilities shall be 
so provided and operated as to minimize vermin infestation, odors, and disease haz- 
ards. 


§ 3.3 Facilities, outdoor. 


(d) Drainage. A suitable method shall be provided to rapidly eliminate excess 
water. 


§ 3.7 Sanitation. 


(d) Pest control. An effective program for the control of insects, ectoparasites, 
and avian and mammalian pests shall be established and maintained.” 


8. Respondent, during the period from July 27, 1972, through June 
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12, 1974, housed animals at his dealer premises and violated the regu- 
lations and standards issued under the Act in the following respects: 


Respondent failed to establish and maintain an effective program 
for the control of insects, ectoparasites, and avian and mammalian pests. 


Respondent failed to provide and operate waste disposal facilities 
for animal and food wastes, bedding, 


and debris, so as to minimize vermin infestation, odors, and 
disease hazards. 


Respondent failed to provide a suitable method to rapidly eliminate 
excess water from outdoor housing facilities for dogs. 


ISSUES 


Respondent has admitted that he failed to hold the aforementioned 
cats for five business days before he sold such animals. The only matters 
remaining in issue in this proceeding are as follows: 


1. Did Respondent wilfully violate the regulations and standards is- 
sued under the Act during the period from July 27, 1972, through June 
12, 1974, in the housing of animals at his dealer premises? 


2. What sanction should be imposed for Respondent’s wilful vio- 
lations of the Act, regulations and standards? 


CONCLUSIONS 


The Complainant maintains that for nearly two years, namely, the 
period July 27, 1972 through June 12, 1974, the Respondent wilfully 
violated the regulations and the standards issued thereunder in the 
housing of animals at his dealer premises by reason of unacceptable 
methods of disposing of animal and food wastes, bedding and debris. Al- 
though Complainant admits that Respondent had a tractor and a 
manure spreader, Complainant argues that this method was not suf- 
ficient to comply with section 3.1(d) of the standards (9 CFR 3.1(d)) be- 
cause, inter alia, such tractor and manure spreader were not usable the 
entire year and Respondent permitted the existence of a “manure pile” 
closer than 60 feet to the side of his dog building. Complainant states 
that although the size of the pile varied, it was “often” as much as a two 
month accumulation of animal and food wastes, bedding and debris. 
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Complainant further argues that section 3.7(d) of the standards (9 
CFR 3.7(d)) was violated because there was not an “effective” program as 
required thereunder for the control of insects, ectoparasites, and avian 
and mammalian pests. In addition, Complainant maintains that a “suit- 
able” method was not provided to rapidly eliminate excess water. Com- 
plainant asserts that after a heavy rain there was no area for a dog to be 
outside his dog coop and be on dry ground. 


Respondent’s waste disposal system was a tractor and a manure 
spreader. No provision was made for disposing of manure when the trac- 
tor and manure spreader could not be used in the fields. 


On brief, Complainant asserts: 


“It is clear that respondent must find some method, other than a tractor and a 
manure spreader, which cannot be used in his fields most of the year, to dispose of 
animal and food wastes, bedding and debris in order to comply with section 3.1(d) of 
the standards. The use of a ‘manure pile’ in close proximity to his dealer facility 
housing dogs during such periods when he cannot use his tractor and manure 
spreader is not provision for the disposal of animal and food wastes, bedding and 
debris and certainly does not minimize vermin infestation, odors and disease haz- 
ards. If anything, the use of such a ‘manure pile’ enhances and maximizes vermin 
infestation, odors and disease hazards as discussed hereinafter. * * *” 


Respondent’s program for the control of insects, ectoparasites, and 
avian and mammalian pests consisted of closing the windows in the dog 
housing facility and fogging the building with the electric fogger which 
kills the flies, insects and pests that are present. Respondent also dips 
his dogs in an insecticide recommended by Dr. Krause to eliminate ecto- 
parasites. 


Complainant maintains that Respondent’s fogger was only effective 
when the windows of the dog housing facilities were closed and that in 
the summer such windows were open for ventilation purposes and this 
permitted the entry of flies and insects because there were no screens on 
the windows and doors. It is contended in substance that the effective- 
ness of Respondent’s program for the control of insects and the like was 
diminished because of the proximity of the “manure pile”. 


In addition, the Respondent is alleged to have failed to meet the 
requirements of section 3.3(d) of the standards with respect to providing 
a suitable method to rapidly eliminate excess water. Complainant as- 
serts that after a heavy rain there was no area for a dog to be outside his 
dog coop and be on dry ground. 


Respondent’s brief takes issue with regard to the effect of the various 
locations of the manure pile and points out that in response to Dr. Burns, 
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the pile had been moved from a location directly adjacent to the building 
to one twenty-five (25) feet therefrom and that it is now located sixty 
(60) feet away from the building. Respondent seeks to show that there 
was no problem with vermin infestation, odors, or disease hazards. 


In addition, Respondent maintains that once its fogger is used, it acts 
to minimize the flies in the building for a twelve-hour period by reason 
of a certain amount of residue in the air. Further argument of Respond- 
ent tends to intimate that the alleged requirements for screens on the 
doors and windows were an afterthought by representatives of the 
United States Department of Agriculture and that, at best, there was 
only “opinion” evidence that Respondent’s program for the control of 
animals was not effective. 


Respondent would show that it complied with section 3.3(d) of the 
standards by maintaining a deep drainage ditch for the area and by dig- 
ging some little trenches to help drain off the area as much as possible. 
Respondent also disputes the validity of the dogs not having dry ground 
to be on after a heavy rain. 


With respect to sanitation, the standards set forth, as herein perti- 
nent: 


“§ 3.7 Sanitation. 


(a) Cleaning of primary enclosures. Excreta shall be removed from primary en- 
closures as often as necessary to prevent contamination of the dogs or cats con- 
tained therein and to reduce disease hazards and odors. When a hosing or flushing 
method is used for cleaning a primary enclosure commonly known as a cage, any dog 
contained therein shall be removed from such enclosure during the cleaning process, 
and adequate measures shall be taken to protect the animals in other such en- 
closures from being contaminated with water and other wastes. 


aS 2 


(2) Primary enclosures for dogs or cats shall be sanitized often enough to prevent 
an accumulation of debris or excreta, or a disease hazard: Provided, however, That 
such enclosures shall be sanitized at least once every 2 weeks in the manner pro- 
vided in subparagraph (3) of this paragraph.” 


Section 3.7(d) (9 CFR 3.7(d)) sets forth: 


“(d) Pest control. An effective program for the control of insects, ectoparasites, and 
avian and mammalian pests shall be established and maintained.” 


Section 3.3 of the standards pertains to outdoor facilities and pertains 
to shelter from the sunlight, from rain or snow and from cold weather. 


Careful consideration has been given to the entire record evidence 
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including the fact that the inspection reports, admitted into evidence, 
covering the twenty-three month period reflect that the Respondent’s 
attention was directed therein to the conditions which furnish the basis 
of the disputed allegations of the Complaint. (See Exhibits 1 through 
18). Said “Inspection of Animal, Facilities, Sites or Premises” reflect 
that copies thereof were given the Respondent. 


Respondent has set forth arguments relative to lack of intent to be in 
violation, good faith effort and intent to comply, extenuating circum- 
stances, and a position that alludes to the lack of specificity as to the 
manner required for compliance with the published standards. Even 
assuming the published standards are premised on “subjective” opinion 
as opposed to objectively determined criteria, the remedy therefor lies 
within the discretion of the legislature or pertains to administrative 
policy. When standards are less than specific, as Respondent argues, this 
gives rise to subjective judgment, and possible uncertainty as to what is 
required for legal compliance. The record herein does not establish arbi- 
trary or capricious action. 


All requests and motions, have been considered, and any inconsistent 
with the decision and order herein are denied. 


An evaluation of the entire record evidence establishes that the Re- 
spondent, during the period of time herein pertinent, was not in com- 
pliance with section 3.1(d) of the standards (9 CFR 3.1(d)); was not in 
compliance with section 3.7(d) of the standards (9 CFR 3.7(d)); and was 
not in compliance with section 3.3(d) of the standards (9 CFR 3.3(d)). 
There is no alternative but to find and conclude that Respondent wil- 
fully violated section 5 of the Act (7 U.S.C. 2135), sections 2.100 and 
2.101 of the regulations (9 CFR 2.101), and sections 3.1(d), 3.3(d), and 
3.7(d) of the standards (9 CFR 3.1(d), 3.3(d), and 3.7(d)). 


Complainant seeks a “meaningful” sanction, i.e. a cease and desist 
order and a suspension of Respondent’s license for ninety (90) days. 


On the other hand, Respondent, on brief, sets forth in mitigation of 
the severity of the sanction sought for by Complainant that the “serious 
offenses” complained of in the Complaint consist of: 


“(a) a manure pile which is only a problem during the fly breeding season prior to its 
being spread over the fields in the summer; 


(b) An insect problem which is only a problem when the weather is not, the windows 
are open, the manure pile is present and breeding flies, and the electric fogger is not 
being used; 


(c) A drainage problem which is only a problem for a few hours following a heavy 
rain since it is obvious from the complainant’s Exhibit No. 21 that it is not a prob- 
lem twenty-four hours after a heavy rain; 
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(d) And five cats which were sold on February 11, 1974, after only being held for 
four days instead of the required five.” 


Respondent further notes on brief that for these violations Com- 
plainant asks that a sanction be imposed on the Respondent which 
would put him out of business. Respondent states that if he cannot sup- 
ply his customers, they will buy elsewhere and will not return to buy 
from him when any suspension is lifted. 


In further mitigation Respondent states, in part: 


“The respondent built a building which has not only housing for dogs and cats, but a 
kitchen, office, utility room and a bedroom, a building which the Department of 
Agriculture was ‘proud.’ There have been no allegations that the dogs are mistreated 
or underfed or malnourished in any way. The respondent is being sued for technical 
violations of the Act, at best.” 


Having considered among other things, the aforesaid mitigating 
circumstances, as well as the subjectivity of the standards, a forty-five 
(45) day suspension would accomplish Complainant’s objectives of deter- 
ring Respondent and others similarly situated from violations of the 
Act, regulations and standards, and would be reasonable, appropriate 
and warranted. Accordingly, the following Order should be and hereby 
is entered. 


ORDER 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, in connection with his business as a dealer 
under the Act, shall cease and desist from: 


1. Failing to hold any dog or cat acquired by him for a period of not 
less than five business days after acquisition of such animal or otherwise 
hold such animal as required by the Act and the regulations. 


2. Failing to provide and operate disposal facilities for animal and 
food wastes, bedding, and debris, so as to minimize vermin infestation, 
odors, and disease hazards. 


3. Failing to provide a suitable method to rapidly eliminate excess 
water from outdoor housing facilities for dogs. 


4. Failing to establish and maintain an effective program for the con- 
trol of insects, ectoparasites, and avian and mammalian pests. 


I 
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Respondent’s license to do business as a dealer under the Act is hereby 
suspended for a period of forty-five (45) days and thereafter until he is in 
compliance with the Act, regulations and standards. After said forty- 
five (45) day period and when Respondent’s dealer premises are in com- 
pliance with the Act, regulations and standards, a supplemental order 
will be issued in this proceeding terminating this suspension. 


This Order shall become effective 35 days after service of the Order 
upon the respondent. 


TERMINATION OF SUSPENSION—Supplemental Order 


(No. 17,435) 


In re MRS. JOHN M. DEBOER. LAWA Docket No. 36. In order issued Sep- 
tember 29, 1976, by William J. Weber, Administrative Law Judge. 
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(No. 17,436) 


In re LIVESTOCK MARKETERS, INC. and PAULK AND BATTEN LIVESTOCK 
COMPANY, INC. P&S Docket No. 5141. Decided November 1, 1976. 


Order denying Motion for Rehearing and Changing Effective Date of Suspension 
Order 


John E. Ford, for complainant. 
G. Hughel Harrison, Lawrenceville, GA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


On October 29, 1976, respondents filed a Motion for Rehearing and a 
Motion to Hold Suspension in Abeyance. The Motion for Rehearing, in 
the main, reargues matters that were fully considered by the Judicial Of- 
ficer in the Decision and Order filed on October 12, 1976. For the rea- 
sons set forth therein, the Motion for Rehearing is denied. 
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The respondents contend in the Motion for Rehearing that “there is no 
settled sanction policy within the Department of Agriculture” (Motion, 
p. 2). However, in January 1973, I set forth the Department’s sanction 
policy, which covers 16 printed pages in Agriculture Decisions and con- 
tains 44 footnotes. See, e.g., In re James J. Miller, 33 Agr Dec 53, 
64-80, affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5). 
That sanction policy has been set forth in full, adopted by reference, or 
cited in each of the disciplinary cases decided by the Judicial Officer un- 
der all of the Department’s regulatory programs since January 1973. In 
the present case, footnote 6 of the Decision and Order contains a number 
of citations to that sanction policy. 


The 20-day suspension for false weighing in Butz v. Glover Livestock 
Comm“ Co., 411 U.S. 182, was imposed prior to the Department’s new, 
more severe sanction policy. In the first false weighing case under the 
Packers and Stockyards Act which was decided after the new sanction 
policy was announced, the Judicial Officer stated (In re J. A. Speight, 33 
Agr Dec 280, 319 (Feb. 15, 1974)): 


This case should serve as notice to the livestock industry that the current sanction 
policy for false weighing and other serious violations of the Act is significantly more 
severe than the policy previously followed. 


Respondents cite Butz v. Glover Livestock Comm ’n Co., supra, as hold- 
ing that there is no requirement in the statute that uniform sanctions be 
imposed for similar violations. But the desirability of such uniformity is 
part of the Department’s settled sanction policy. Specifically, it is stated 
in the Department’s sanction policy (see, e.g., In re James J. Miller, 
supra, 33 Agr Dec at p. 76): 


Insofar as practicable, the sanctions imposed under a regulatory Act against com- 
parable violators for comparable violations should be reasonably uniform.‘ 


In view of the respondents’ Motion for Rehearing, the suspension or- 
der, which would have gone into effect on November 2, 1976, should be 
delayed to give the respondents time to notify their customers of the sus- 
pension period. 


ORDER 


42. Comparability depends upon many circumstances, such as the nature of the violation, 
the nature of the respondent’s business, the respondent’s prior record as to violations, prior 
warnings given to the respondent, the deliberateness of the violation, etc. 
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The Motion for Rehearing is denied. 


The suspension provisions of the Order previously filed herein on Oc- 
tober 12, 1976, shall become effective on the sixth day after service of 
this Order on the respondents: Provided, however, that if by any means 
or device whatever, all or part of the suspension period is not effectively 
served during the period indicated above, the effective date of the begin- 
ning of the suspension period (or the part thereof not effectively served) 
shall be (i) the date fixed by a court of competent jurisdiction which is- 
sues an appropriate order with respect thereto, or (ii) upon a showing 
made by complainant that it is not likely that such an order will be en- 
tered by any court, the date subsequently fixed by the Judicial Officer 
(jurisdiction is hereby retained by the Judicial Officer indefinitely for 
this limited purpose). 


(No. 17,437) 


In re COEUR d’ALENE LIVESTOCK, INC. and ROGER AGTE. P&S Docket No. 
5348. Decided November 2, 1976. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for violat- 
ing the Act and the regulations in failing to comply with the bonding requirements 
thereof. Respondents are ordered to cease and desist from said violation. 


James Brennan, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), institut- 
ed by a complaint filed on August 23, 1976, by the Administrator, Pack- 
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ers and Stockyards Administration, United States Department of Agri- 
culture, charging that respondents have wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed answers in which they admit the jurisdictional 
allegations of the complaint, neither admit nor deny the remaining alle- 
gations, waive oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consent to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day af- 
ter service upon respondents. Complainant has recommended that the 
order consented to by respondents be issued, and has further recom- 
mended that the corporate respondent not be suspended inasmuch as 
said respondent is now in compliance with the bonding provisions of the 
Act and the regulations. 


FINDINGS OF FACT 


1. (a) Coeur d’Alene Livestock, Inc., hereinafter referred to as the cor- 
porate respondent, is a corporation with its principal place of business 
located at Coeur d’Alene, Idaho. Its business mailing address is Box 
#107, Coeur d’Alene, Idaho 83814. 


(b) The corporate respondent, under the direction, control, and 
management of Roger Agte, hereinafter referred to as the individual re- 
spondent, at all times material herein was: 


(1) Engaged in the business of conducting and operating the 
Coeur d’Alene Livestock, Inc. stockyard, Coeur d’Alene, Idaho, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency and dealer to buy and sell livestock in commerce. 


(c) The individual respondent, Roger Agte, whose address is Box 
#107, Coeur d’Alene, Idaho 83814, was president, manager, and sole 
stockholder of the corporate respondent, and did at all times material 
herein formulate, direct and control the policies, practices and acts of 
said corporate respondent, including the acts and practices referred to 
herein. 


2. Based on the volume of business reported in its annual report as a 
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market agency during the period January 1, 1975 through December 31, 
1975, respondent was required under the Act and the regulations to in- 
crease from $20,000 to $30,000 the amount of bond or bond equivalent 
maintained to secure the performance of its market agency obligations. 
Corporate respondent was notified by certified mail on or about May 24, 
1976, that if it continued its livestock operations without adequate bond 
coverage as required under the Act and the regulations, it would be in 
violation of section 312 of the Act and sections 201.29 and 201.30 of the 
regulations and promulgated thereunder. The respondents were notified 
by the Packers and Stockyards Administration by additional letters and 
conversations by telephone before May 20, 1976, and after, that the 
amount of bond coverage the corporate respondent had was inadequate 
under the Act and the regulations. Notwithstanding such notices, the 
corporate respondent, under the direction, control and management of 
the individual respondent, continued to engage in the business of a 
market agency selling livestock in commerce on a commission basis 
without furnishing the required additional bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respond- 
ents have wilfully violated section 312(a) of the Act (7 US.C. 213(a)), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29 and 
201.30). 


Inasmuch as the respondents have consented to the issuance of the or- 
der set forth below and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Individual respondent, Roger Agte, as an individual, or an officer, di- 
rector, agent or employee of a corporation, directly or through any cor- 
porate or other device, in connection with his operations under the Act 
shall cease and desist from engaging in business in commerce in any ca- 
pacity for which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations. 


Corporate respondent, Coeur d’Alene Livestock, Inc., its officers, di- 
rectors, agents, employees, successors and assigns directly or through 
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any corporate or other device, in connection with its operations as a mar- 
ket agency subject to the Act, shall cease and desist from engaging in 
any business in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, 
and the regulations, without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondents. Copies hereof shall be served upon the parties. 


(No. 17,438) 


In re MURLEEN WILLIAMS. P&S Docket No. 5285. Decided November 2, 
1976. 


Bonding requirements — failure to comply with — Checks or drafts — insuffi- 
cient funds — Failure to pay promptly and in full — Sanction 


Where respondent violated the Act and the regulations issued thereunder as found herein, 
respondent is ordered to cease and desist from said violations, and respondent is sus- 
pended as a registrant under the Act for 30 days and thereafter until she is in full com- 
pliance with the bonding requirements thereof. 

John G. Liebert, Administrative Law Judge. 

Allan R. Kahan, for complainant. 
Bruce W. Huggins, Lumberton, NC, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this administrative, disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), Administrative 
Law Judge John G. Liebert filed a Decision and Order Upon Admission 
of Facts by Reason of Default on September 1, 1976. Judge Liebert’s Or- 
der would suspend respondent as a registrant for a period of 30 days and 
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thereafter until she complies fully with the bonding requirements under 
the Act and the regulations. The respondent appealed to the Judicial Of- 
ficer, to whom final administrative authority to decide the Department’s 
cases subject to the Administrative Procedure Act has been delegated 
(37 F.R. 28475; 38 F.R. 10795)." 


The appeal is denied since respondent failed to file an answer to the 
complaint within 20 days, as required (9 CFE 202.9 (a)). On April 27, 
1976, respondent personally signed the return receipt card showing that 
she received a copy of the complaint. The letter from the Hearing Clerk 
serving the complaint enclosed a copy of the rules of practice and stated: 
“Failure to file an answer or to plead specifically to any allegation of the 
complaint shall constitute an admission of such allegation.” Nonethe- 
less, respondent failed to file an answer. 


On July 23, 1976, respondent personally signed the return receipt 
card showing that she received a copy of a motion filed by complainant 
to adopt a proposed Decision and Order, which was identical to the Deci- 
sion and Order subsequently filed by Judge Liebert. The letter serving 
the proposed Decision stated: 


In accordance with the applicable rules of practice, you will have 20 days from re- 
ceipt of this letter in which to file with this office an original and three copies of 
your objections to the motion for adoption of proposed decision. 


Nonetheless, respondent failed to file any objections to the proposed 
Decision. 


In these circumstances, there is no basis for setting aside Judge Lie- 
bert’s Decision and Order, and it is adopted as the final Decision and Or- 
der herein. 


In order to satisfy myself as to whether any material facts could have 
been presented which might have changed the Order proposed by Judge 
Liebert, I filed an Order on October 7, 1976, permitting respondent to 
file a statement “indicating whether she denies the allegations of the 
complaint and, if so, briefly summarizing the evidence which she will ad- 
duce if a hearing is held.” From respondent’s response, it is clear that she 
operated as a dealer without filing and maintaining a reasonable bond or 
its equivalent, as required, and that such failure resulted in substantial 
damage to other persons. Moreover, respondent does not deny that she 
issued a number of checks and a draft which were returned unpaid by 
the bank upon which they were drawn because she did not have suffi- 
1. The office of Judicial Officer is a career position established pursuant to the Act of 


April 4, 1940, (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). 
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cient funds on deposit. Although respondent denies owing the specific 
amounts set out in the complaint, she does not deny owing some 
amounts set out in the complaint. Accordingly, it would appear from the 
information submitted by respondent that the Order issued by Judge 
Liebert would have been issued even if an answer had been filed and a 
hearing had been held in this case. 


But in any event, there is no basis for affording the respondent an op- 
portunity at this late date to present a defense to the complaint. In cir- 
cumstances where, as here, respondent has engaged in business as a deal- 
er without having the required bond or bond equivalent, it is in the pub- 
lic interest to have the administrative suspension order in effect as soon 
as possible to prevent further injury to livestock sellers. 


ADMINISTRATIVE LAW JUDGE’S DECISION AND ORDER 
UPON ADMISSION OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), institut- 
ed by a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
that respondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29, 201.30 and 201.43(b) of the regulations (9 
CFR 201.29, 201.30, 201.43(b)). 


Copies of the Complaint and the Rules of Practive Governing proceed- 
ings under the Act were served upon respondent by the Hearing Clerk by 
certified mail. Respondent was informed in the letter of service that an 
answer should be filed in accordance with the Rules of Practice and that 
failure to answer denying the allegations in the complaint and request- 
ing an oral hearing would constitute admission of such allegations and 
waiver of such hearing. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are adop- 
ted and set forth herein as the findings of fact. This decision and order, 
therefore, is issued pursuant to section 202.9(c) of the Rules of Practice 
(9 CFR 202.9(c)). 
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FINDINGS OF FACT 


1. (a) Murleen Williams, hereinafter referred to as the respondent, is 
an individual whose address is Post Office Box 301, Hamlet, North Caro- 
lina. 

(b) Respondent at all times material herein, was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for her own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to buy live- 
stock on commission in commerce. 


2. Respondent during the period September 26, 1975 to December 10, 
1975, engaged in the business of a dealer buying and selling livestock in 
commerce for her own account, without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the regula- 
tions. 


3. Respondent in connection with her operations as a dealer on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce, and in purported payment therefor issued checks 
and a draft which were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on deposit 
in the account upon which such checks were drawn. 


Date Date of 
of Check or No. of Amount of 
Purchase Draft Head Purchased From Check 
9-26-75 ) 35 Kinston Stockyard 
) Kinston, North Carolina 
) 10-24-75 $ 6,861.00 
10-17-75 ) 115 Kinston Stockyard 
) Kinston, North Carolina 
) 
10-22-75 -—- 386 Pates Stockyard, Inc. $17,263.72 
Pembroke, North Carolina 
10-24-75 10-24-75 208 Kinston Stockyard $9,403.56 
Kinston, North Carolina 
12-3-75 12-3-75 281 Mount Olive Livestock $15,926.53 
Market, Inc. 
Mount Oliver, North Carolina 
12-10-75 12-10-75 357 Gus. Z. Lancaster Stock $20,276.59 
Yards, Inc. 
Rocky Mount, North Carolina 
12-10-75 12-10-75 —- Pates Stockyard, Inc. $10,042.33 


Pembroke, North Carolina 
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4. (a) Respondent, in connection with her operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce and failed to pay, when due, the full purchase price of 
such livestock. 


Date 
of 
Purchase No. of Head Purchase Price Purchased At 

9-26-75 35 $ 1.305.38 Kinston Stockyard 

10-17-75 115 $ 5,555.62 Kinston Stockyard 

10-22-75 386 $17,259.72 Pates Stockyard, Inc. 

10-24-75 208 $ 9,403.56 Kinston Stockyard 

10-31-75 81 $ 4,285.79 Kinston Stockyard 

12-3-75 281 $15,926.53 Mount Olive Livestock 
Market, Inc. 

12-10-75 357 $20,276.59 Gus Z. Lancaster Stock 
Yards, Inc. 

12-10-75 124 $ 7,128.73 Mount Olive Livestock 
Market, Inc. 

12-10-75 —- $10,042.33 Pates Stockyard, Inc. 


(b) As of February 23, 1976, there remained unpaid by the re- 
spondent a total of $53,374.18 for the livestock set forth above. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 herein, respondent 
has violated section 312(a) of the Act (7 U.S.C. 213(a)) and section 
201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 

By reason of the facts found in Findings of Fact 3 and 4 herein, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


ORDER 


Respondent, in connection with her operations subject to the Act, shall 
cease and desist from: 


1. Engaging in any business in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act and the regu- 
lations promulgated under the Act without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regula- 
tions; 
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2. Issuing checks or drafts in purported payment for livestock pur- 
chased in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay such 
checks or drafts when presented for payment; and 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent is suspended as a registrant under the Act for a period of 
thirty (30) days and thereafter until she complies fully with the bonding 
requirements under the Act and the regulations. When respondent has 
complied with such requirements, a supplemental order will be issued in 
this proceeding, terminating the suspension. 


Such order shall be effective on the sixth day after service hereof on 
the respondent. Copies hereof shall be served upon the parties. 


(No. 17, 439) 


JAMES SOLHEIM v. RAYMOND DOYEN. P&S Docket No. 5128. Decided No- 
vember 4, 1976. 


Misrepresentation — sale by — Damages — measure of — Unjust practice — Sell- 
ing by misrepresentation — Reparation 


Where complainant suffered damages in the amount of $554.00 as a result of respondent’s 
misrepresentation with respect to the cows in issue, reparation of $554.00 plus inter- 
est is awarded complainant against respondent. 


John J. Casey, Presiding Officer. 
Complainant pro se. 
James W. Gailey, Newell, IA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
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1921, as amended (7 U.S.C. 181, et seqg.). In an informal complaint filed 
on March 29, 1974, and a formal complaint filed on May 15, 1974, com- 
plainant seeks reparation in the sum of $1,000, alleging in substance 
that he purchased 40 cows from respondent which had been misrepre- 
sented. 


Copies of the complaints and of the investigation report prepared by 
the Packers and Stockyards Administration and filed in this proceeding 
pursuant to the rules of practice (9 CFR § 202.40), were served on re- 
spondent on January 30, 1975. A copy of the investigation report was 
served on complainant the same day. 


Respondent timely filed an answer denying liability and requesting an 
oral hearing. 


An oral hearing was held in Sioux City, Iowa, on September 9, 1975, 
before Michael A. Sanders of the Office of the General Counsel of this 
Department. Complainant appeared pro se. Respondent was represented 
by James W. Gailey, Esq., Newell, lowa. Complainant, respondent, and 
three witnesses testified, and respondent introduced two exhibits into 
evidence. 


FINDINGS OF FACT 


1. Complainant James Solheim was at all times material herein en- 
gaged in the business of farming at Garretson, South Dakota. 


2. Respondent Raymond Doyen was at all times material herein en- 
gaged in the business of a market agency buying livestock on commis- 
sion, and a dealer buying and selling livestock for his own account, in 
commerce, with his principal place of business at Newell, lowa, and was 
so registered under the Act with the Secretary of Agriculture. 


3. On January 27, 1974, an advertisement placed by respondent, ap- 
peared in the Sioux Falls Argus-Leader, stating the following: 


84 black cows mated to Angus bulls. 71 Hereford cows mated to hereford bulls. 
Pregnancy checked. Also 30 cows with calves at side. Will sell any number. Ray 
Doyen, Newell, lowa, 712-272-4378. 


4. On January 28, 1974, in response to the advertisement, complain- 
ant drove to respondent’s farm to look at the cows, having previously 
discussed them by telephone with respondent. 


5. Complainant agreed to buy 30 cows which respondent represented 
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as mated to Angus bulls, at $400 per head, and 10 cows which respond- 
ent represented as artificially bred to Maine Anjou bulls, at $525 per 
head, for a total of $17,250. 


6. Complainant accepted delivery of the cows at respondent’s farm in 
Iowa on February 2, 1974, and paid for them as agreed. Complainant 
was purchasing the animals with intent to transport them to his farm in 
South Dakota, and respondent knew this. 


7. The 30 cows priced at $400 per head, were not mated to Angus 
bulls; five of them were open. 


8. The difference in market value between a pregnant cow and an 
open cow on February 2, 1974 was $100. 


9. Complainant paid $54 for veterinarian services during the period 
February 7, 1974 through March 10, 1974, on account of the cows not 
bred as represented. 


10. The informal complaint was filed within ninety days of the ac- 
crual of the cause of action alleged therein. 


CONCLUSIONS 


Complainant and his wife testified in substance that they intended to 
buy black cows bred to Angus bulls, so as to produce a uniform lot of 
black calves, to raise and then sell as 400 pound feeder calves; that it was 
important to them that the cows which they would buy, not have been in 
auctions recently, but have been on a farm where they had received good 
care for a long time; that they made all this clear to respondent in a 
phone call and in a visit to his farm on January 28, 1974; and that re- 
spondent represented to them, in substance, that he was not a dealer, 
that he had owned the cows in question for a long time, that he was sell- 
ing the cows because he had had a heart attack and needed to quit farm- 
ing, that certain calves on his property which he showed them were from 
the same cows, and that a certain Angus bull on his property which he 
showed them “had been run in with those cows.” 


Respondent testified after complainant and his wife had given this tes- 
timony, but did not contradict it. He testified (Tr. 61-2): 
Q. Then on that date of January 28 I would like to have you describe for the Hear- 
ing Officer your recollection of the occurrence of that date? 


A. A few days prior to the sale Solheim called me about some cows and I told him 
what I had. Then he drove over, looked at the cows and decided they would let me 
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know and then sometime later he called and said he would take a certain number of 
cows, that he would be there at a certain time, his truck, and they wanted just 
blacks. So, prior to him coming there that morning the boys and I sorted off the 
Herefords and the cows that had calves on them, so all was left in this one block was 
black white-faced cows that hadn’t had their calves. I knew about what he wanted 
and that when he came he had his choice of any number or any type of animal that 
he wanted. 


Q. On the date that he was on the farm looking, the 28th of January, you obviously 
had discussions with Mr. Solheim? 


A. Yes. 


Q. And you've heard his testimony and the testimony of his wife that you guaran- 
teed to him that the cattle were pregnant. Now, I would ask you whether or not that 
is a true statement? 


A. No, I’ve been in the business too long to guarantee any breeding animal because 
there are too many things that can happen to them after they leave my farm. Be- 
sides, this is why we go through all the man hours and the veterinary expense to 
have these animals preged. 


Q. What do you mean by preged? 
A. Have them pregnancy checked* * * * 


Complainant and his wife also testified that respondent told them that 
the 30 cows which he sold to them at $400 per head, were among the 
cows which he had advertised in the newspaper as “84 black cows mated 
to Angus bulls.” 


Respondent testified in substance that the 30 cows which he sold to 
them at $400 per head, had been bought on January 22, 1974 at an auc- 
tion in Maryville, Missouri, that they had been tested and found by a 
veterinarian to be pregnant at that time and place, and that, notwith- 
standing that he advertised “84 black cows mated to Angus bulls” in a 
newspaper, he told complainant that they had been “pregnancy tested” 
and did not tell complainant either that they were pregnant or that they 
were mated to any particular breed of bull. Thus, so far as the record 
shows, respondent misrepresented the animals in his newspaper adver- 
tisement and did not repeat the misrepresentation when he showed the 
animals to complainant and discussed them with him. Mere failure to re- 
peat a misrepresentation already made, would hardly cancel its mislead- 
ing effect. 


It is pertinent that the certificates, which respondent gave to com- 
plainant, of the veterinarian’s test of the cows sold at $400 per head, had 
been altered so as to remove the information that those cows had been 
purchased in an auction on the date when the certificates were signed, 
January 22, 1974. This supports the complainant’s contention that re- 
spondent intended to deceive him with respect to those animals. 
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It is also pertinent that those certificates referred to only 24 cows; 
thus, so far as the record shows, of the cows sold to complainant at $400 
per head, six had not been tested and found to be pregnant as respondent 
represented. 


After the cows arrived at complainant’s farm on February 2, 1974, the 
complainant noticed that some of the cows were in heat. On February 7, 
1974, complainant’s veterinarian, Dr. D. M. Oolman, pregnancy tested 
two cows and found them to be in an open condition. On March 8, 1974, 
Dr. Oolman pregnancy tested twenty cows and found three more in an 
open condition. Based on the short period of time which intervened be- 
tween delivery and Dr. Oolman’s examinations and the complainant’s 
and his wife’s testimony that these cows did not abort after delivery, it is 
concluded that five of the cows were not pregnant at the time of deliv- 
ery. 


Respondent testified that on February 2, 1974, complainant came to 
his farm with a truck, selected the cows which he bought and participat- 
ed in loading them. Respondent contended in substance that complain- 
ant thus could have seen for himself whether the cows which he bought 
were pregnant; we do not believe this, particularly in view of the fact 
that complainant is not a veterinarian himself and had been told by re- 
spondent, in the advertisement that the animals were “mated to Angus 
bulls,” and directly that they had been tested by a veterinarian and 
found to be pregnant. It is clear that complainant relied upon respond- 
ent’s representations concerning the condition of the cows when he ac- 
cepted them. 


The respondent’s sale of the cows by misrepresentation is an unjust 
practice in violation of the Act. Pendery v. Ragland, 23 A.D. 620 (1964): 
Neugebauer v. Ryken and Ryken, 32 A.D. 636 (1973): Neugebauer v. Ry- 
ken, 34 A.D. 1712 (USDC, DSD, SD, 1975). 


The measure of complainant’s damages in this case is the difference 
between the market value of the cows at the time and place of accept- 
ance and the value they would have had, had they been represented. 
Neugebauer v. Ryken and Ryken, supra. 


With respect to the five cows which were not pregnant at the time of 
delivery, it is undisputed that the difference in market value is $100 per 
head. 


Complainant also incurred veterinarian expenses in the amount of $54 
for pregnancy tests and other services as a result of respondent’s misrep- 
resentation, and the amount of these expenses is thus includable in the 
reparation award. Pendery v. Ragland, supra. See also Sellers v. Lies, 32 
A.D. 451 (1973). 
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With respect to the representation that the 30 animals had been on re- 
spondent’s farm for a long time when they had been purchased at an auc- 
tion shortly before, and the 25 animals represented as being bred to An- 
gus bulls when they were bred to other bulls, the record does not show 
any basis for a finding of any difference between the market value at the 
time and place of acceptance, and the value they would have had, had 
they been as represented. A complainant always has the burden of proof 
of his damages. Elliott v. Brandenburg and Kaminga, 31 A.D. 1021 
(1972). 


See John F. Lizer v. Lowell W. Peters, 29 A.D. 402 (1970) for discus- 
sion of the jurisdiction to issue a reparation order against a dealer. 


See Romrell v. Dredge, 35 A.D. 387 (1976) for discussion of a buyer’s 
intent to transport animals out of State as making a sale in interstate 
commerce. 


This decision and order is the same as a decision and order by the Sec- 
retary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1970 
Ed., Appendix p. 550). It constitutes “an order for the payment of mon- 
ey” within the meaning of section 309(f) of the Act (7 U.S.C. 210). 


Under that section if respondent does not comply with this order with- 
in the time limit in this order, complainant may within one year of the 
date of this order file in the District Court of the United States for the 
District in which he resides or in which is located the principal place of 
business of the respondent, or in any State Court having general juris- 
diction of the parties, a petition setting forth briefly the causes for 
which he claims damages and this order in the premises.* That section 
further provides that such suit in the District Court shall proceed in all 
respects like other civil suits for damages except that the findings and 
orders herein shall be prima facie evidence of the facts herein stated, 
and the petitioner shall not be liable for costs in the District Court nor 
for costs at any subsequent stage of the proceedings unless they accrue 
upon his appeal. That section further provides that if the petitioner fi- 
nally prevails he shall be allowed a reasonable attorney’s fee to be taxed 
and collected as a part of the costs of the suit. 


* It is requested that copies of all pleadings filed by any party in any such suit, be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is further requested that if 
the construction of the Act or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR §§ 202.57 
and 202.21. 


On respondent’s right to judicial review hereof see Maly Livestock 
Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). On 
complainant’s right to judicial review hereof, see United States v.I.C.C., 
337 U.S. 426. 


ORDER 
Within thirty days from the date hereof, respondent Raymond Doyen 
shall pay to complainant James Solheim the sum of $554, together with 
interest thereon at the rate of 8% per annum from April 1, 1974, until 
paid. 


Copies hereof shall be served on the parties. 


(No. 17,440) 


In re ANTLERS LIVESTOCK AUCTION, INC. P&S Docket No. 5272. Decided 
October 14, 1976. 


Accounts and records—incomplete or incorrect—Answer—failure to file—ad- 
mission of facts—Custodial account for shippers proceeds—deficiencies in— 
failure to maintain in conformity with regulations—Improper practices—per- 
mitting purchase of consigned livestock for own speculative account—Sanction 


Where respondent wilfully violated the Act and the regulations issued thereunder in 
connection with its operations as a market agency under the Act, as found herein, 
respondent is ordered to cease and desist from said violations. And respondent is sus- 
pended as a registrant under the Act until the deficit in its custodial account has been 
eliminated. 


Thomas M. Walsh, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), here- 
inafter referred to as the Act. It was instituted by a Complaint filed by 
the Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture. The Complaint alleges that respond- 
ent wilfully violated provisions of the Act and the Regulations prom- 
ulgated thereunder by the Secretary of Agriculture (9 CFR 201.1 et 
seq.). 


Copies of the Complaint and the Rules of Practice governing proceed- 
ings under the Act (9 CFR 202.1 et seq.) were served upon respondent by 
the Hearing Clerk by certified mail. Respondent was informed in the 
letter of service that an answer should be filed pursuant to the Rules of 
Practice, and that failure to answer denying the allegations in the Com- 
plaint and requesting an oral hearing would constitute admission of such 
allegations and waiver of such hearing. A copy of the Decision as pro- 
posed by Complainant, was also served on Respondent by certified mail, 
receipted September 3, 1976. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 
202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. (a) Antlers Livestock Auction, Inc., herein referred to as the re- 
spondent, is a corporation with its principal place of business located at 
Antlers, Oklahoma, and its mailing address is P.O. Box 444, Antlers, 
Oklahoma 74523. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating the 
Antlers Livestock Auction, Inc. stockyard, a stockyard posted under and 
subject to the provisions of the Act, hereinafter referred to as the stock- 
yard; 
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(2) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 


2. Respondent, in-connection with its operations as a market agency 
in commerce and during the period from July 17, 1975 through August 
7, 1975, failed to maintain properly its Custodial Account for Shippers’ 
Proceeds, hereinafter referred to as the custodial account, thereby 
endangering the faithful and prompt accounting therefor and the pay- 
ment of the portions thereof due the owners or consignors of livestock in 
that: 


(a) As of July 17, 1975, respondent had outstanding checks drawn 
on its custodial account in the amount $20,317.15, and had, to offset the 
outstanding checks, a balance in its custodial account in the amount of 
$8,949.11, no deposits in transit, and no current proceeds receivable, re- 
sulting in a deficiency of $11,368.04 in funds available to pay shippers’ 
proceeds; 


(b) As of August 7, 1975, respondent had outstanding checks 
drawn on its custodial account in the amount of $13,880.26, and had, to 
offset the outstanding checks, a balance in its custodial account in the 
amount of $4,276.79, no deposits in transit, and no current proceeds re- 
ceivable, resulting in a deficiency $9,603.47 in funds available to pay 
shippers’ proceeds. 


These deficiencies were due, in part, to the respondent’s failure to de- 
posit in its custodial account, within the time prescribed by section 
201.42(c) of the Regulations (9 CFR 201.42(c)), an amount equal to the 
proceeds receivable from sales of consigned livestock and an amount 
equal to market support purchases made by the respondent. 


3. Respondent, on or about the dates and in the transactions set forth 
in paragraph III of the Complaint, permitted Ben Akard, who is 
employed by respondent as its auctioneer, to purchase for his own ac- 
count livestock which had been consigned to respondent for sale on a 
commission basis. 


4. Respondent, in connection with the transactions specified in para- 
graph III of the Complaint, prepared accounts of sale and buyer invoices 
which failed to show the true and correct name of the purchaser of the 
consigned livestock. Respondent retained copies of the accounts of sale 
and buyer invoices as a part of its business records. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)), and section 201.42 of the Regulations (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact No. 3, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C 208, 
213(a)), and section 201.57 of the Regulations (9 CFR 201.57). 


By reason of the facts set forth in Finding of Fact No. 4, respondent 
has wilfully violated sections 307, 312(a), and 401 of the Act (7 U.S.C. 
208, 213(a), 221), and section 201.43 of the Regulations (9 CFR 201.43). 


ORDER 


Respondent, it successors, its officers, directors, agents, and 
employees, directly or indirectly through any corporate or other device, 
shall cease and desist from: 


1. Failing to deposit in its Custodial Account for Shippers’ Proceeds, 
within the time prescribed by section 201.42(c) of the Regulations (9 
CFR 201.42(c)), an amount equal to the proceeds receivable from sales of 
consigned livestock and an amount equal to the market support pur- 
chases made by respondent; 


2. Failing to otherwise maintain its Custodial Account for Shippers’ 
Proceeds in conformity with section 201.42 of the Regulations (9 CFR 
201.42); 


3. Permitting its auctioneer, ringman, weighmaster, or any of its 
employees or officers performing duties of comparable responsibility in 
connection with the actual conduct of auction sales by respondent to pur- 
chase livestock from consignments for any purpose for their own ac- 
counts or for accounts in which they have an ownership or financial 
interest; and 


4. Failing to prepare and issue accounts of sale and buyer invoices 
which show the full, true, and correct name of the purchasers of con- 
signed livestock. 


Respondent shall keep and maintain accounts, records, and memoran- 
da which completely and accurately disclose the nature of all tranactions 
involved in its business as a market agency in commerce, including ac- 


col 


sh 


In | 


Res 


Step 


Dec 


“Th 


ont 
08, 


ent 
08, 


ent 


. 


3). 


and 
ice, 


ads, 
3 (9 
s of 
our- 


ers’ 
XFR 


its 
y in 
pur- 
ac: 
cial 


ices 
con- 


ran- 
ions 
y ac- 


DOUGLAS JOY 1751 
Cite as 35 A.D. 1751 


counts of sale and buyer invoices which show the true and correct name 
of the purchaser of consigned livestock and all other facts necessary to 
show the true nature of each transaction. 


Respondent is suspended as a registrant under the Act until such time 
as it demonstrates that the deficit in its Custodial Account for Shippers’ 
Proceeds has been eliminated. When respondent demonstrates that the 
deficit in its Custodial Account for Shippers’ Proceeds has been 
eliminated, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 


This order shall be effective on the sixth day after the Decision and Or- 
der becomes final.* 


Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing proceedings 
under the Packers and Stockyards Act, this Decision and Order becomes 
final without further proceedings thirty-five (35) days after service 
hereof UNLESS appealed to the Secretary of Agriculture by a party 
hereto within thirty (30) days after service, as provided in sections 
202.16 and 202.18 of the Rules of Practice as amended. 


(No. 17,441) 


In re DOUGLAS JOY AND JESSE K. BAZEN, JR. P&S Docket No. 5358. De- 
cided November 23, 1976. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for viola- 
tions of the Act and the regulations in connection with their operations as a market 
agency and dealer thereunder as found herein. Respondents are ordered to cease and 
desist from said violations. 


Stephen E. Hart, for complainant. 
Respondents pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


*The Decision and Order became final November 22, 1976.—Ed. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed on Septem- 
ber 15, 1976, by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging that 
the respondents have wilfully violated the Act and the regulations is- 
sued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed answers in which they admit the jurisdictional 
allegations of the Complaint, neither admit nor deny the remaining al- 
legations, waive oral hearing and further procedure under the Rules of 
Practice (9 CFR 202.1 et seg.) and consent to the issuance of a specified 
Order containing findings of fact and conclusions based upon the allega- 
tions of the Complaint, the Order to become effective on the sixth day 
after service upon respondents. Complainant has recommended that the 
Cease and Desist Order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Douglas Joy and Jesse K. Bazen, Jr., hereinafter referred to in- 
dividually or as the respondents, at all times material herein until Jan- 
uary 13, 1976, were partners, doing business as Hemingway Livestock 
Market, with their principal place of business located at Hemingway, 
South Carolina. 


(b) Respondents, at all times material herein until January 13, 
1976, were: 

(1) Engaged in the business of conducting and operating the 
Hemingway Livestock Market stockyard, a stockyard posted under and 
subject to the provisions of the Act, hereinafter referred to as the stock- 
yard; 

(2) Engaged in the business of selling livestock in commerce on 
a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock in commerce. 


(c) Since January 13, 1976 respondent Joy has, as an individual, 
been doing business as Hemingway Livestock Market, with his principal 
place of business located at Hemingway, South Carolina. 
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(d) Respondent Joy is, and at all -times material herein since 
January 13, 1976, was: 


(1) Engaged in the business of conducting and operating the 
Hemingway Livestock Market stockyard, a stockyard posted under and 
subject to the provisions of the Act, hereinafter referred to as the stock- 
yard; 


(2) Engaged in the business of selling livestock in commerce on 
acommission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock in commerce. 


(e) Respondent Bazen is, and at all times material herein was, 
separately registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. (a) Respondents were notified by the Packers and Stockyards 
Administration, United States Department of Agriculture, hereinafter 
the Administration, by a letter dated July 25, 1975, that their livestock 
scale was past due for its regular semi-annual scale test, and further ad- 
vised by the Administration via a certified letter dated September 3, 
1975, and received by them on September 12, 1975, that unless a scale 
test report was received by the Administration within 15 days from 
their receipt of the letter, showing that their scale had been tested in ac- 
cordance with the instructions issued by the Administration, it would be 
necessary to institute formal corrective action to obtain compliance with 
the provisions of the Packers and Stockyards Act. Respondents, during 
the period from June 16, 1975, the date that their regular semi-annual 
scale test was due, until the date of issuance of this complaint, in connec- 
tion with their sales of livestock, used a scale which has not been tested 
and inspected in accordance with the regulations. 


(b) Respondents’ scale on November 11, 1975, had an excessive SR 
(sensitivity response) which could result in inaccurate weighing. 


3. Respondents, at the stockyard, on or about the dates and in the 
transactions set forth below, sold livestock to respondent Bazen and 
issued scale tickets: (1) which failed to show the time the zero-load 
balance of the scale was checked; and (2) which were not serially num- 
bered. Copies of such scale tickets were made a part of respondent’s 
books and records. 


Date Number of Head Amount of 
1975 and Species Purchase 
71 5 Hogs $ 577.50 


71 8 Hogs 565.50 
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Date Number of Head Amount of 
1975 and Species Purchase 
718 4 Hogs 255.00 
7/15 1 Hog 96.00 
7/15 9 Hogs 1,058.75 
7/22 1 Hog 176.18 
7/129 3 Hogs 381.90 
8/12 7 Hogs 951.60 
8/12 13 Hogs 2,395.15 
8/19 1 Hog 140.80 
8/19 1 Hog 97.63 
8/26 10 Hogs 1,517.98 
9/2 5 Hogs 563.30 
9/5 4 Hogs 555.75 
9/5 4 Hogs 536.40 
9/9 13 Hogs 1,561.96 
9/16 4 Hogs 525.80 
9/16 2 Cattle 309.50 
9/19 7 Hogs 948.20 
9/23 26 Hogs 3,383.15 
10/3 8 Hogs 983.30 
10/7 22 Hogs 2,996.50 
10/21 29 Hogs 3,870.03 
10/21 26 Hogs 3,171.72 
10/21 2 Cattle 332.25 
10/21 4 Hogs 696.38 
10/28 1 Hog 166.50 


4. Respondents, at the stockyard, and since December 12, 1972, in 
connection with the testing of their livestock scale, have failed to pro- 
vide facilities for normal access to the scale so that the test weights of 
the testing agency, in the denominations customarily provided, and in 
the amount deemed necessary by the testing agency for proper testing of 
the scale, could readily be brought to the scale by customary means. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respond- 
ents have wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, 213(a)) and section 201.71 of the regulations (9 CFR 201.71). 


By reason of the facts set forth in Finding of Fact 3 herein, respond- 
ents have wilfully violated sections 307, 312(a) and 401 of the Act (7 
U.S.C. 208, 213(a), 221) and sections 201.49 and 201.73-1 of the regula- 
tions (9 CFR 201.49, 201.73-1). 


By reason of the facts set forth in Finding of Fact 4 herein, respond- 
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ents have wilfully violated sections 304,.307, and 312(a) of the Act (7 
U.S.C. 205, 208, 213(a)) and sections 201.71 and 201.72-2 of the regula- 
tions (9 CFR 201.71, 201.72-2). 


Inasmuch as respondents have consented to the issuance of the Order 
set forth below and complainant has recommended that such Order be is- 
sued, the Order will be issued. 


ORDER 


Respondents Douglas Joy, individually, as a partner with any other 
person, or through any corporate or other device, in connection with his 
activities subject to the Packers and Stockyards Act, and respondent 
Jesse K. Bazen, Jr., individually, as a partner with any other person, or 
through any corporate or other device, in connection with his activities 
subject to the Packers and Stockyards Act, shall cease and desist from: 


1. Knowingly using any scale for the purpose of weighing livestock 
purchased or sold in commerce which has not been tested in accordance 
with the regulations issued under the Packers and Stockyards Act; 


2. Using a scale which is not installed, maintained and operated so as 
to ensure accurate weights; and 


3. Failing to issue scale tickets in accordance with sections 201.49 and 
201.73-1 of the regulations (9 CFR 201.49, 201.73-1). 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon 
respondents. Copies hereof shall be served upon the parties. 


(No. 17,442) 


In re BRUCE GRIFFIN, JR. P&S Docket No. 5314. Decided October 27, 
1976. 


Consent order 
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Respondent has consented to.issuance of a cease and desist order against him for violating 
the Act and the regulations in failing to comply with the bonding requirements 
thereof. Respondent is ordered to cease and desist from said violations. 


James A. Brennan, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed on July 2, 1976 by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, charging that the respondent has wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Bruce Griffin, Jr., hereinafter referred to as the respondent, is 
an individual whose address is 11308 East 78th Street, Kansas City, 
Missouri 64138. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the per- 
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formance of his livestock obligations under the Act was terminated on 
February 1, 1976. Respondent was notified by the Packers and Stock- 
yards Administration via certified letter dated January 6, 1976, which 
was delivered to him on January 9, 1976, that if he continued his live- 
stock operations after February 1, 1976, without adequate bond cover- 
age or its equivalent, as required under the Act and regulations, he 
would be in violation of section 312(a) of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. Notwithstanding 
this notice, respondent has engaged in the business of a dealer, buying 
and selling livestock in commerce for his own account, without filing 
and maintaining a reasonable bond or its equivalent as required under 
the Act and the regulations. 


3. Respondent has now filed and is presently maintaining a surety 
bond to secure the performance of his obligations under the Act. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, has filed and is maintaining a surety bond to secure the 
performance of his obligations under the Act, and the complainant has 
recommended that the order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended, and the regulations promul- 
gated under the Act, without filing and maintaining a reasonable bond 
or its equivalent, as required under the Act and the regulations. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon the 
respondent. 


Copies hereof shall be served upon the parties. 
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(No. 17,443) 


In re GOODING LIVESTOCK COMMISSION Co., INC. W. D. WISEMAN, AND 
MELVIN WISEMAN. P&S Docket No. 5296. Decided October 28, 
1976. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for viola- 
ting the Act and the regulations in failing to comply with the bonding requirements 
thereof. Respondents are ordered to cease and desist from said violation. 


Rodney J. Streff, for complainant. 
William Parsons, Burley, ID, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
that respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondents filed answers on June 14, 1976, in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and further procedure under 
the rules of practice (9 CFR 202.1 et seq.)., and consent to the issuance of 
specified orders containing findings of fact and conclusions based upon 
the allegations of the complaint, the orders to become effective on the 
sixth day after service upon respondents. Complainant has recommend- 
ed that the orders consented to be the respondents be issued. Complain- 
ant has also recommended that the corporate respondent not be sus- 
pended as a registrant under the Act inasmuch as respondent is now in 
compliance with the bonding requirements of the Act and the regula- 
tions. 
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FINDINGS OF FACT 


1. (a) Gooding Livestock Commission Co., Inc. hereinafter referred to 
as the corporate respondent, is a corporation with its principal place of 
business located at Gooding, Idaho 83330. 


(b) The corporate respondent, under the direction, control and 
management of W. D. Wiseman and Melvin Wiseman, hereinafter 
referred to as the individual respondents, is and at all times material 
herein was: 


(1) Engaged in the business of conducting and operating the 
Gooding Livestock Commission Co., Inc, stockyard, Gooding, Idaho, a 
posted stockyard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency selling livestock in commerce. 


(c) The individual respondents W. D. Wiseman and Melvin Wise- 
man whose addresses are 841 Mountain View Drive, Twin Falls, Idaho 
83301 and Box 387, Gooding, Idaho 83330, respectively, were Vice 
President and President, respectively, managers, and majority stock- 
holders of the corporate respondent and did at all times material herein 
formulate, direct and control the policies, practices and acts of said cor- 
porate respondent, including the acts and practices referred to herein. 


2. Based on the volume of business transacted as a market agency 
during the period January 24, 1975 through December 18, 1975, the cor- 
porate respondent was required under the Act and the regulations, to in- 
crease from $25,000.00 to $60,000.00, the amount of bond or bond 
equivalent maintained to secure the performance of its market agency 
obligations. Melvin Wiseman and the corporate respondent were noti- 
fied by certified mail on or about January 7, 1976, that is the corporate 
respondent continued its livestock operations without adequate bond 
coverage as required under the Act and the regulations, it would be in 
violation of section 312 of the Act and sections 201.29 and 201.30 of 
the regulations promulgated thereunder. The individual respondents, 
and the corporate respondent, were notified by Packers and Stockyards 
Administration personnel by letter and during conversations by phone 
and in person, both before January 7, 1976, and after, that the amount 
of bond coverage the corporate respondent has was inadequate under the 
Act and the regulations. The individual respondents and the corporate 
respondent were requested to secure the additional required bond cover- 
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age. Notwithstanding such notice, the corporate respondent, under the 
direction, control and management of the individual respondents, has 
continued to engage in the business of a market agency selling livestock 
in commerce on a commission basis, without furnishing the required 
additional bond coverage. 


CONCLUSIONS OF LAW 


By reason of the facts found in paragraph 2 herein, respondents have 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30. 


Inasmuch as respondents have consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent Gooding Livestock Commission Co., Inc., shall cease and 
desist from engaging in any business in commerce in any capacity for 
which bonding is required under the Packers and Stockyards Act and 
the regulations without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations. 


Respondent Melvin Wiseman, as an individual, or an officer, director, 
agent or employee of Gooding Livestock Commission Co., Inc. directly or 
through any corporate or other device, in connection with his operations 
under the Act, shall cease and desist from engaging in business in com- 
merce in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and regulations. 


Respondent W. D. Wiseman, as an individual, or an officer, director, 
agent or employee of Gooding Livestock Commission Co., Inc. directly or 
through any corporate or other device, in connection with his operations 
under the Act, shall cease and desist from engaging in business in com- 
merce in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and regulations. 


This order shall become effective on the sixth day after service thereof 
upon the respondents. Copies hereof shall be served upon the parties. 
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STAY ORDER—PENDING OUTCOME OF APPEAL TO COURT 
(No. 17,444) 


In re GEORGE TOWNSEND, MRS. J. A. TOWNSEND, and MADISON 
STOCKYARDS, INC. P&S Docket No. 4858. In order issued October 27, 
1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,445) 
In re LIVESTOCK MARKETERS, INC. and PAULK AND BATTEN LIVESTOCK 


COMPANY, INC. P&S Docket No. 5141. In order issued November 2, 
1976, by Donald A. Campbell, Judicial Officer. 


DISMISSAL—ON MOTION OF COMPLAINANT 


(No. 17,446) 


In re GILES LOWERY STOCKYARDS, INC., d/b/a BAY CITY LIVESTOCK 
COMMISSION COMPANY, BAY CITY, TEXAS, a corporation. P.S Docket 
No. 4923. In order issued October 27, 1976, by John G. Liebert, Ad- 
ministrative Law Judge. 


(No. 17,447) 
In re GILES LOWERY STOCKYARDS, INC., d/b/a LUFKIN LIVESTOCK 


EXCHANGE, LUFKIN, TEXAS. P&S Docket No. 5192. In order issued 
October 27, 1976, by John G. Liebert, Administrative Law Judge. 


(No. 17,448) 


In re DIXIE STOCK YARD, INC., MERIDIAN, MISSISSIPPI. P&S Docket No. 
5049. In order issued November 19, 1976, by William J. Weber, Ad- 


ministrative Law Judge. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 17,449) 


ROGER PAYNTER v. BRUSH LIVESTOCK COMMISSION CO. and GENE 
GONNERING LIVESTOCK, INC. P&S Docket No. 5149. In order issued 
September 29, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,450) 
WAYNE E. BEEDE v. ROBERT WASSANAAR, d/b/a NORTHWEST CALF FARM. 


P&S Docket No. 5263. In order issued November 15, 1976, by 
Donald A. Campbell, Judicial Officer. 


TERMINATION OF SUSPENSION—SUPPLEMENTAL ORDER 


(No. 17,451) 


In re OVERLAND STOCKYARDS, a corporation. P&S Docket No. 5370. In 
order issued October 28, 1976, by John G. Liebert, Administrative 
Law Judge. 
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(No. 17,452) 


FLAVORLAND FOODS, INC. v. MID-V ALLEY PRODUCTS CorRP. PACA Docket 
No. 2-4067. Decided November 1, 1976. 


Contract — failure to prove breach of — Contract terms —-net weight of 400 

pounds per drum of strawberries — Short-weight — limited to two drums only — 

Evidence — absence of as to claim of total weight shortage — Repair damage to 
pump — failure to show cost of — Reparation awarded 


Where respondent failed to sustain its burden of proof as to total short-weight of shipment 
as found herein, respondent is liable to complainant for the agreed contract price of 
the berries in issue, $19,360.00, less the amount of $16,594.37 already paid thereon 
by respondent, less damages suffered by respondent in the amount of $17.60, for a 
total due and owing complainant of $2,748.03 for which reparation is awarded. 


James V. Wright, Presiding Officer. 
Complainant prose. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,748.03 in connection with a 
transaction in interstate commerce involving 242 drums of strawberries. 


A copy of the report of investigation, with supplements thereto, were 
prepared and served by the Department upon the parties. A copy of the 
formal complaint was served upon respondent, which filed an answer 
thereto denying liability to complaint. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure set forth in the Rules of 
Practice, 7 CFR 47.20, is applicable. Pursuant to this procedure, com- 
plainant and respondent, respectively, were given the opportunity to 
submit an opening and an answering statement. Neither did so. Each of 
the parties were also given the opportunity to file a brief, but neither did 
so. 
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FINDINGS OF FACT 


1. Complainant, Flavorland Foods, Inc., is a corporation whose ad- 
dress is P.O. Box 157, Forest Grove, Oregon. 


2. Respondent, Mid-Valley Products Corp., is a corporation whose ad- 


| dress is P.O. Box 5189, Greenville, South Carolina. At the time of the 





transaction involved herein, respondent was licensed under the Act. 


3. On or about June 27, 1975, in the course of interstate commerce, 
complainant sold to respondent 242 drums of straight pack whole straw- 
berry sort-outs, 400 pounds net per drum, or a net total of 96,800 


| pounds of berries, at an agreed price of $.20 per pound, or a total f.o.b. 


contract price of $19,360.00 f.o.b. loading point in the State of Oregon. 


4. The transaction was negotiated by a broker, Weiss Brokerage Com- 
pany, Chicago, Illinois, which issued its confirmation No. MB 7375 in 
connection therewith on June 27, 1975. 


5. On July 3, 1975, complainant shipped 242 drums of straight pack 
whole strawberry sort-outs in car PFE 456622 from Hillsboro, Oregon, 
to respondent at Greenville, South Carolina. The berries were received 
and accepted by respondent in Greenville, South Carolina, and were 
placed by respondent in cold storage. 


6. On each of the dates of July 23 and July 24, 1975, respectively, 
respondent withdrew 120 drums of the berries from cold storage, for a 
total withdrawal of 240 drums over the two-day period. After the berries 
were thawed, respondent, in the course of a 48-hour period, processed 
them into puree. 


7. On August 4, 1975, respondent informed the broker by Telex that 
it (respondent), in processing the berries, found “... that for every 
35,000 pounds we are getting a yield of about 30,000 pounds. In check- 
ing the drums left we found that they are weighing out at 400 pounds 
gross instead of net and that converts to a 350-pound net ... which... 
figures to the correct yield. . .” 


8. Subsequent to receipt of this notice from respondent, communica- 
tions were had with complainant through the broker. Asa result of these 
communications, it was agreed that a request would be made of the 
Department to certify the weight of the remaining two drums of straw- 
berries then in respondent’s possession. 


9. On September 5, 1975, and pursuant to respondent’s application, 
the two drums of berries were certified by the Department (Certificate 
No. T-28474) as having a gross weight, respectively, of 401 pounds and 
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402 pounds. 


10. Respondent has paid complainant $16,594.37 in connection with | 
this transaction. 


11. The formal complaint was filed on November 3, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


At the outset, it should be noted that the contract of June 27, 1975, 
clearly contemplated the shipment of 250 drums of berries by com- 
plainant to respondent and that this term of the contract was included in 
the broker’s confirmation of sale referred to in Finding of Fact No. 4. 
Complainant did not fully comply with this contract provision, since it 
shipped a total of 242 drums of berries to respondent, or eight drums 
less than were required by the contract. Respondent, however, has not 
chosen to make an issue of this matter, nor do we. The sole purpose of 
this comment, to which no further reference will be made, is to keep the 
record clear. 


Respondent’s acceptance of the 242 drums of berries involved herein is 
not disputed. Accordingly, respondent is liable to complainant for the 
contract purchase price of $19,360.00, less provable damages sustained 
by respondent as the result of any breach of the contract by com- 
plainant, and less any payments made to complainant by respondent in 
connection with this transaction. B. G. Anderson Co., Inc. v. Comunale, 
25 A.D. 228 (1966). The burden of proving both breach and damages, by 
a preponderance of the evidence, rests upon respondent. Moritz v. 
Tannous, 21 A.D. 158 (1966). 


Respondent alleges that complainant breached the contract, in that 
each of the 242 drums involved herein were underweight and contained 
less berries than the 400-pound net weight required by the contract 
terms. As partial proof in support of its allegations, respondent points to 
the results obtained by the Department upon its weighing of two of the 
drums of fruit from this shipment on September 5, 1975 (see Finding of 
Fact No. 9). In this connection, the Department certified one drum as 
having a gross weight of 401 pounds, a tare weight of 49 pounds, and a 
net weight of 352 pounds, or 48 pounds less berries than the net of 400 
pounds per drum required under the contract terms. The Department 
certified the second of the two drums weighed as having a gross weight 
of 402 pounds, a tare weight of 42 pounds, and a net weight of 360 
pounds, or 40 pounds less berries than the net of 400 pounds per drum 
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required under the contract terms. Added together, the shortage in 
these two drums totaled 88 pounds. 


As to the two drums of berries whose weight was thus certified by the 
Department, the evidence is sufficient to establish that there was a 
shortage totaling 88 pounds of berries in the two drums, in breach of the 
contract calling for a greater quantity. Respondent is therefore entitled 
to damages on these two containers of $17.60, which sum is arrived at 
by multiplying the 88-pound shortage by the contract price of 20 cents 
per pound. This sum, $17.60, should be credited to respondent against 
the total price of $19,360 owed to complainant for the total shipment of 
242 drums. 


Although we accept the Department’s certification of the weight of 
the two drums (supra) as sufficient to establish that the quantity of ber- 
ries in these two drums did not comply with contract terms, we cannot 
accept respondent’s reasoning that, by projection, this proves that there 
were similar shortages in the other 240 drums comprising this ship- 
ment. Two drums out of a total of 242 is less than 1% of the total, anda 
projection based on this percentage can hardly be considered persuasive 
evidence that similar shortages were present in the 240 drums which 
were not weighed. 


Respondent points out, however, that these berries were purchased for 
processing, and that its production figures, after the berries were proc- 
essed, support its claim that the berries in each of the drums were short- 
weight by some 50 pounds. Complainant, however, in a letter to 
respondent dated October 1, 1975, (Exhibit No. 11, Formal Complaint), 
replies to this contention as follows: “If, as you contend, these drums 
were underweight by 50 pounds each, why would your production people 
accept them without question? Anytime a drum of fruit is 50 pounds 
short it is obvious as soon as the drum is opened. If, as you say, you ar- 
rived at the shortweights by reviewing your recovery figures, how does 
it happen that you have only two drums left for inspection? Recovery 
figures are available the morning following the operation of the previous 
day ... Also, it is difficult for us to believe that you would not check 
weight some drums on arrival or prior to processing. This is particularly 
true in view of the outside product that comes into your plant for further 
processing . . . In fact, you should not have processed this product until 
you were satisfied that the weights were satisfactory, as I am sure you 
satisfied yourself regarding the quality of the product. The time for you 
to protest was before you processed the product, not after the evidence is 
gone... You have presented us with a unilateral action on your part and 
I have seen no evidence that you took any measures to halt your opera- 
tion or secure weights as verification, rather than arriving at the figures 
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through the results of your own operations, which, from our standpoint, 
are not acceptable.” 


The statements which we quote from complainant’s letter constitute, 
in our opinion, a powerful rebuttal to respondent’s claim that its 
(respondent’s) production figures should be taken as evidence sufficient 
to show the alleged shortages in the 240 drums of berries. In fact, we 
find that complainant’s statements very nearly parallel our own 
thoughts on the point under discussion, so that further comment by us 
would be superfluous. Accordingly, it is our opinion that respondent’s 
claim, that its production figures are sufficient to establish the short- 
ages claimed in the 240 drums in question, is not supported by the 
record, and it is so concluded. 


Respondent next alleges that it suffered damages when a piece of 
metal from one of the drums of berries received from complainant in 
this lot was sucked up into a pump when the berries were being with- 
drawn from the drum for processing, resulting in damages to the pump. 
Respondent allegedly had the pump repaired at a cost of $222, which 
sum it now seeks to recover from complainant. Respondent, however, 
has submitted no cost estimate on the claimed repair, or any repair bill 
showing that this amount has been paid by it. As the party claiming that 
it has been damaged, the burden of proving such damages, by a prepon- 
derance of the evidence, rests upon respondent. We conclude that re- 
spondent has failed to sustain that burden in this instance. 


Respondent further requests that it be reimbursed by complainant for 
the cost of certifying the weight of the two drums of berries referred to 
in Finding of Fact No. 9 and in these conclusions. Complainant takes the 
position that it had agreed to pay the cost ($123.63) if such inspection 
proved that the shipment was short-weight. (Exhibit No. 4, Supple- 
mental Report of Investigation). Complainant’s position is substantiated 
by the broker in a letter to respondent dated January 5, 1976, wherein 
the broker stated, in relevant part, that “It was the general understand- 
ing [among all parties] that should U.S.D.A. substantiate Mid-Valley’s 
claim, costs of inspection would be the responsibility of Flavorland”. (Ex- 
hibit No. 16 to the Answer). Respondent in its answer even seems to 
agree with complainant and the broker, for it stated therein (Paragraph 
No. 8) that “the sales agent contacted the complainant who. . . agreed to 
accept the findings of a U.S.D.A. inspection of the balance of the ship- 
ment and to pay for the examination of same if the examination of same 
supported the respondent’s claims.” 


It is clear that the “respondent’s claims”, referred to by all the parties 
here in connection with the Department’s weight of the two drums, had 
to do with the claim by respondent that all of the 242 drums received by 
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respondent from complainant were underweight. Since we have con- 
cluded that the Department’s certification of the weight of the two 
drums did not establish shortweight as to the remaining 240, it follows 
that complainant, under the agreement of the parties as we understand 
it, is not entitled to recover the cost of such certification from com- 
plainant. 


The contract price of the berries involved herein is $19,360.00. 
Respondent has paid $16,594.37 of this sum, and is entitled to a credit 
of $17.60 in connection with the shortages in the two drums of berries 
weighed and certified by the Department. Subtracting respondent’s pay- 
ment of $16,594.37 and its damages of $17.60 from the contract price of 
$19,360.00 leaves a balance due and owing complainant of $2,748.03. 
Respondent’s failure to pay this sum to complainant is in violation of 
section 2 of the Act, for which reparation should be awarded, with 
interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,748.03, with interest thereon at the rate 
of eight percent per annum from August 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,453) 


DAY & YOUNG, INC. v. J. RANDAZZO & SONS, INC. PACA Docket No. 
2-4008. Decided November 9, 1976. 


Suitable shipping condition — failure to prove breach of warranty of — Repara- 
tion awarded for balance due 


Where respondent failed to sustain its burden of proof of its alleged breach of warranty by 
complainant, respondent is liable to complainant for the amount due and owing com- 
plainant of $4,226.20 for which reparation is awarded. 
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James V. Wright, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $4,226.20 in connection with a 
transaction involving 1,011 lugs of cherries in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to com- 
plainant. 


Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000, oral hearing was waived by the parties. Accordingly, the 
shortened procedure set forth in the rules of practice, 7 CFR 47.20, is ap- 
plicable. Pursuant to this procedure, complainant was given the oppor- 
tunity to file an opening statement but did not do so. Respondent, how- 
ever, filed an answering statement. Neither of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Day & Young, Inc., is a corporation whose address is 
P.O. Box 27, Santa Clara, California. 


2. Respondent, J. Randazzo & Sons, Inc., is a corporation whose ad- 
dress is Unit 9-4000, Orange Avenue, Cleveland, Ohio. At the time of 
the transaction involved herein, respondent was licensed under the Act. 


3. On or about June 18, 1975, in the course of interstate commerce, 
complainant sold to respondent 1,011 lugs of Bing cherries at an agreed 
price of $10 per lug, f.o.b. shipping point in the State of California, plus 
$.25 per lug precooling and palletizing charge, for a total contract price 
of $10,362.75. 
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4. The contract between the parties was negotiated by D. J. Forry Co., 
Inc., San Rafael, California, as broker for complainant, and by A. G. 
Benzle and Son, Cleveland, Ohio, as broker for respondent, with a 
Broker’s Memorandum of Sale evidencing the transaction being issued 
by D. J. Forry Co., Inc. on June 20, 1975. 


5. Pursuant to the contract set forth in Finding of Fact No. 3, com- 
plainant, at 3:05 p.m. on June 18, 1975, billed 1,011 lugs of Bing cher- 
ries out of Santa Clara, California, to respondent at Cleveland, Ohio, as 
part of a truckload of fruit in a Great Western truck, license No. FRO 
4307 (New Mexico). 


6. The shipment of cherries arrived at respondent’s place of business 
at 8:30 a.m. on June 24, 1975, and was Federally inspected at 9:15 a.m. 
on that same morning at the request of respondent. Subsequent to this 
inspection, an inspection certificate, No. D-48976, was issued, which 
noted—among other things—that the inspection of the goods took place 
in respondent’s store; that as to the product inspected (cherries), “Ap- 
plicant states manifested as 1,100 lugs”; and that “Applicant states un- 
loaded from a trailer bearing license No. FRO 4307 New Mexico.” The 
condition of the cherries was certified as having damage by pitting rang- 
ing from 4% to 8%, average 6%, and with decay averaging less than 1%. 


7. During the day of June 24, 1975, respondent made some local sales 
from the lot of cherries involved herein. Later, during that same day, 
respondent received complaints from some of these purchasers. 
Respondent attempted to secure a second Federal inspection of the cher- 
ries on the afternoon of June 24, but was not successful. Respond- 
ent than made further efforts to secure Federal inspection of the 
cherries involved herein on June 25 and June 26, but again was not 
successful due to circumstances beyond respondent's control. Finally, at 
7:00 a.m. on June 27, 1975, a Federal inspection was made of the 795 
lugs remaining from this lot (216 lugs had been sold by respondent since 
arrival of the fruit on June 24), which were then stacked in respondent’s 
cooler. These 795 lugs were identified as five lots, with the smallest 
containing 70 lugs and the largest 343 lugs. The principal damage noted 
came from pitting and from decay (Blue Mold Rot). The highest inci- 
dence of damage from pitting was scored against a lot marked “57”, 
consisting of 70 lugs and containing an average of 13%. In one lot of 100 
lugs, the “Lester” lot, no damage from pitting was scored. However, this 
same lot had the highest incidence of decay—an average of 34%. The 
lowest incidence of decay was found in the “Yosheoka” lot, consisting of 
343 lugs, which was certified as averaging less than 1/2 of 1% decay, 
with an average of 6% damage from pitting. 


8. On learning that respondent’s customers had complained about the 
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cherries, complainant agreed to a reduction in the contract price of the 
cherries by $1 per lug, or a new f.o.b. contract total of $9,351.75. This 
reduction was reflected in the revised memorandum of sale issued by D. 
J. Forry Co., Inc. on July 2, 1975. 


9. By check dated September 19, 1975, respondent paid complainant 
$5,125.55 as a undisputed amount due in connection with this trans- 
action. 


10. The formal complaint was filed on October 14, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Asa preliminary matter, it should be pointed out that the reduction in 
the contract price granted by complainant to respondent (Finding of 
Fact No. 8) clearly was not, nor was it ever alleged to be, a conditional 
grant. On the contrary, the reduction was a voluntary and unilateral act 
by respondent, which was in effect an adjustment of the contract price. 
This adjustment was effective without any concession or consideration 
being asked, or required, of respondent by complainant. Thus, it is dis- 
similar to those cases in which it has been held that an adjustment in the 
contract price by a seller, in which the original contract price is reduced 
in consideration of the buyer-receiver paying the adjusted contract price 
without further complaint, bars the buyer-receiver of those goods from 
contesting an action by the seller for the adjusted contract price. See 
Tricar Sales v. Western Pacific Distributors, 20 A.D. 1170 (1961). 


Respondent clearly accepted the cherries involved herein and there- 
fore is liable to complainant for the f.o.b. contract price, less provable 
damages sustained by respondent as the result of any breach of war- 
ranty on the part of complainant, and less any payments made by re- 
spondent to complainant in connection with this transaction. B. G. An- 
derson Co., Inc. v. Comunale, 25 A.D. 228 (1966). The burden of proving 
both breach and damages, by a preponderance of the evidence, rests 
upon respondent. Moritz v. Tannous, 21 A.D. 158 (1962). 


It appears that no express warranty as to grade or quality was made by 
complainant to respondent in connection with this sale. However, since 
the sale was made under terms f.o.b., there arose an implied warranty 
that the cherries were in suitable shipping condition. “Suitable shipping 
condition,” as defined in the Department’s regulations, means that in an 
f.o.b. sale the produce, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and condi- 
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tions, will assure delivery without aknormal deterioration at the con- 
tract destination agreed upon between the parties. (7 CFR 46.43(i) and 
(j)). Since it appears that the load involved herein was handled under 
normal transportation service and conditions while in transit, we con- 
clude that the warranty is applicable to this transaction. 


Respondent alleges, in effect, that the warranty was breached by com- 
plainant, in that the cherries making up this load were abnormally dete- 
riorated on arrival at contract destination in Cleveland on June 24, 
1975. Respondent points to the results of the Federal inspection made 
on June 27, 1975, set forth in Finding of Fact No. 7, as proof of the al- 
leged breach. 


The inspection of June 27 was made three days after the arrival of the 
cherries in Cleveland and covered 795 lugs of the 1,011-lug lot involved 
herein. This was approximately 72 hours after the Federal inspection of 
June 24, 1975, which covered the entire lot of cherries involved herein 
and which certified the cherries as having pitting damage averaging 
only 6% and an average of less than 1/2 of 1% decay. (See Finding of 
Fact No. 6). According to the results of this inspection, then, the cherries 
(although it was not a requirement of the contract) would have been 
within the condition tolerances set by the U.S. Standard for sweet cher- 
ries, U.S. No. 1 grade, (7 CFR 51.2646-51.2648), on arrival at Cleveland 
on June 24, 1975. 


Respondent, however, apparently takes the position that the results of 
the inspection of June 24 did not truly reflect the condition of the cher- 
ries at the time, since four of the 14 pallets making up the load were still 
on the truck at the time of the inspection and presumably were not in- 
cluded in that inspection. As to those lugs that were inspected, only “the 
top layers of the cherries” were examined by the inspector, according to 
respondent. (Exhibit No. 5, Formal Complaint). In short, and if we have 
a correct understanding of its position, respondent is saying that the 
inspection of June 24 was not a full inspection of all the cherries from 
this lot, but was limited in number and scope in the manner we have 
described. 


We cannot accept respondent’s position on the issue. The certificate of 
June 24 does not indicate that the inspection was anything but a full 
inspection, for condition, of all the cherries involved herein. And while 
the inspection of June 27 showed a great deal more damage in the cher- 
ries due to condition factors than did the inspection of June 24, the later 
inspection was not an appeal inspection, superseding the inspection of 
June 24. Moreover, and as we have stated earlier, the inspection of June 
27 was made some 72 hours after arrival of the cherries at contract 
destination, and did not cover the full load, as did the inspection of June 
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24. Accordingly, and in view of the foregoing, we accept the results of 
the inspection of June 24 as the best evidence of the condition of the 
cherries on arrival at contract destination on that date, and conclude 
that this evidence does not support a finding of abnormal deterioration 
in the fruit at that time and place, in breach of the warranty of suitable 
shipping condition. Accordingly, and in the absence of a preponderance 
of other evidence to establish the breach of warranty claimed by 
respondent, we conclude that respondent has failed in its burden of 
proof in this respect. 


The contract price of the cherries, as adjusted, was $9,351.75. 
Respondent has paid complainant $5,125.55 as an undisputed amount 
due in connection with this transaction, leaving an unpaid balance of 
$4,226.20. Respondent’s failure to pay this sum to complainant is in 
violation of section 2 of the Act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,226.20, with interest thereon at the rate 
of eight percent per annum from August 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,454) 


VALLEY AVACADO SALES, INC. v. WALSH TROPICAL FRUIT SALES. PACA 
Docket No. 2-3886. Decided November 9, 1976. 


F.o.b. transaction—Suitable shipping condition—warranty of not applicable— 
Agreed contract destination—established as Mission, TX—Contract price—fail- 
ure to pay—Reparation awarded for 


Where respondent failed to sustain its burden of proof that the warranty of suitable ship- 
ping condition applies to the pineapples in issue, respondent is liable to complainant 
for the agreed contract thereof in the amount of $1,325.00 for which reparation is 
awarded. 
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James V. Wright, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1325 in connection with a trans- 
action in foreign commerce involving 500 boxes of Mexican pineapples. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, who filed an answer thereto, in substance denying liability 
to complainant in connection with this transaction. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3000, the shortened procedure set forth in the rules of prac- 
tice, 7 CFR 47.20, is applicable. Pursuant to this procedure, complainant 
and respondent, respectively, were given the opportunity to file an open- 
ing and an answering statement, but neither did so. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Valley Avacado Sales, Inc., is a corporation whose 
address is P.O. Box 1177, McAllen, Texas. 


2. Respondent is an individual, Warren Lee Walsh, Sr., doing busi- 
ness as Walsh Tropical Fruit Sales, whose address is P.O. Box 907, Mis- 
sion, Texas. At the time of the transaction involved herein, respondent 
was licensed under the Act. 


3. On April 19, 1975, in the course of foreign commerce, complainant 
sold to respondent 500 boxes of Mexican pineapples, size 10, Camel 
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Rider brand, at an agreed price of $2.65 per box, f.0.b. loading point, 
McAllen, Texas, or a total contract price of $1,325.00. 


4. On April 19, 1975, and pursuant to the foregoing contract, com- 
plainant shipped 500 boxes of Mexican pineapples, Camel Rider brand, 
by truck from loading point in McAllen, Texas, to respondent at Mission, 
Texas. Respondent received and accepted the 500 boxes of pineapples at 
Mission, Texas, but has paid no part of the contract price to complain- 
ant. 


5. The formal complaint was filed on July 3, 1975, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


The acceptance of the pineapples by respondent is not disputed. 
Accordingly, respondent owes complainant the total contract price for 
such pineapples, less proveable damages resulting from any breach of 
warranty by complainant. The burden of proving both the breach and 
the damages, by a preponderance of the evidence, rests upon respondent. 
Moritz v. Tannous, 21 A.D. 158 (1962). 


Respondent contends that the pineapples in this shipment were abnor- 
mally deteriorated on arrival in Detroit, Michigan, in breach of the 
warranty of suitable shipping condition attending this f.o.b. sale. As 
proof of the alleged breach, respondent points to the results of a federal 
inspection made of 300 boxes of the pineapples from this load in Detroit, 
Michigan, on April 23, 1975. This inspection, restricted to condition 
only, certified that the pineapples inspected, as to condition, were as 
follows: “Stock generally affected by Internal Breakdown.” 


The warranty of suitable shipping condition, to which respondent re- 
fers, is set forth in section 46.43(i) and (j) of the Department’s regula- 
tions and provides that in an f.o.b. sale the produce sold shall be loaded 
aboard the transportation vehicle in “suitable shipping condition”. “Suit- 
able shipping condition” is defined as meaning that the commodity, at 
time of billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery with- 
out abnormal deterioration at the contract destination agreed upon be- 
tween the parties. (7 CFR 46.43(i) and (j)). 


Complainant denies that it breached the warranty of suitable shipping 
condition, on the ground that the warranty has no application to this 
transaction. Specifically, complainant takes the position that the agreed 
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contract destination in this case was Mission, Texas, and not Detroit, 
Michigan. Complainant, in fact, not only denies that Detroit, Michigan, 
was the agreed contract destination for this shipment, but alleges that it 
was not even aware that the fruit was being shipped to Detroit. 


Respondent, as the party seeking the protection of the warranty of 
suitable shipping condition, has the burden of proving that the warranty 
is applicable to this transaction. In reviewing the evidence of record be- 
fore us, we are of the opinion that respondent has failed to sustain this 
burden, for nowhere does it appear that the parties even discussed, much 
less agreed upon, Detroit, Michigan, as the contract destination herein. 
It appears that complainant was simply to ship the fruit from McAllen, 
Texas, to respondent at Mission, Texas, with no information being given 
to complainant by respondent relative to the ultimate disposition of the 
pineapples. 


Since we have concluded that respondent has failed to prove that the 
warranty of suitable shipping condition is applicable to this transaction, 
it follows that no question of breach or damages arises herein. Accord- 
ingly, respondent owes complainant the agreed f.o.b. contract price of 
$1325 for such pineapples, and his failure to pay this sum to complain- 
ant is in violation of section 2 of the Act, for which reparation should be 
awarded to complainant, with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $1325, with interest thereon at the rate of 
eight percent per annum from June 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 17,455) 


In re S. SEIDERBAUM, INC. PACA Docket No. 2-4376. Decided November 
11, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against it for wilful, flagrant and 
repeated violations of the Act as found herein. The facts and circumstances of said 
violations shall be published. 


Dennis Becker, for complainant. 
Irving Cooper-Smith, New York, NY, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (“Act”), insti- 
tuted by a complaint filed on August 19, 1976, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. 


It is alleged in the complaint that during the period September 
through December 1975, respondent purchased from 38 sellers, and 
accepted in interstate and foreign commerce, 224 lots of fruits and vege- 
tables, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices in the total amount 
of $239,796.30. Complainant further alleged that such actions were wil- 
ful, flagrant and/or repeated violations of section 2 of the Act, and re- 
quested that a finding to that effect be made and published. 


On October 25, 1976, respondent executed an “Answer to Complaint 
and Consent to Issuance of an Order” in which respondent admitted the 
allegations of the complaint and consented to the issuance of an order. In 
the Answer and Consent, respondent waived oral hearing, waived the 
right of appeal, waived the provisions of section 10 of the PACA as they 
pertain to 10 days’ notice before an order may take effect, waived the 
initial decision by the Administrative Law Judge, and consented to the 
issuance of a final order containing findings of fact and conclusions 
based upon the allegations of the complaint and directing publication of 
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said findings of fact and conclusions. 


FINDINGS OF FACT 


1. Respondent, S. Seiderbaum, Inc., is a New York corporation whose 
address is in care of Irving Seiderbaum, 1583 East 21st Street, Brook- 
lyn, New York 11234. 


2. Pursuant to the licensing provisions of the Act, license number 
741826 was issued to respondent on June 6, 1974. This license was 
renewed in 1975, but terminated June 6, 1976, when respondent failed 
to pay the annual license fee. 


3. The Secretary has jurisdiction in this proceeding. 


4. As more fully set forth in paragraph 3 of the complaint, during the 
period September through December 1975, respondent purchased from 
38 sellers, and accepted, in interstate and foreign commerce, 224 lots of 
fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices in 
the total amount of $239,796.30. 


CONCLUSIONS 


The acts of respondent failing to make full payment promptly consti- 
tute wilful, flagrant, and repeated violations of section 2 of the Act (7 
U.S.C. 499b). Respondent has consented to the issuance of an Order. 
Complainant has recommended and consented to the issuance of such an 
Order. Accordingly, the following Order is issued. 


ORDER 


A finding is made that respondent has committed wilful, flagrant and 
repeated violations of section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 


This Decision and Order shall become final upon its issuance. 


Copies hereof shall be served upon the parties. 
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(No. 17,456) 


KAPLAN’S FRUIT & PRODUCE CO., INC. v. PAT F. GO, d/b/a PRE-PAK and/or 
BIG D BROKERAGE Co., INC. PACA Docket No. 2-4167. Decided 
November 23, 1976. 


Seller — identity of established — Express warranty — absence of — Contract 
price — failure to pay — Reparation awarded against Pat F. Go. 


Where respondent Pat F. Go accepted the potatoes in issue and failed to sustain his burden 
of proof with respect to the existence of an express warranty as to grade and a breach 
of contract by complainant, respondent Go is liable to complainant for the contract 
price of said produce in the amount of $4,177.90 for which reparation is awarded 
gainst said respondent. 


The complaint against respondent Big D Brokerage Co. is dismissed. 


James V. Wright, Presiding Officer. 
Complainant, prose. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant requests an award of repara- 
tion against respondent J & G Pre-Pak in the amount of $4,177.90 in 
connection with a transaction in interstate commerce involving a car- 
load of potatoes. Complainant has pleaded, in the alternative, that if re- 
spondent J & G Pre-Pak is found to be not liable to complainant in con- 
nection with this transaction, that reparation be awarded to it against 
respondent Big D Brokerage Co., Inc. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each of the respondents. Respondent J & G Pre-Pak filed an 
answer thereto, denying liability to complainant. Respondent Big D 
Brokerage Co., Inc. filed no answer and therefore is deemed to be in 
default herein. 
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Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000, oral hearing was waived by the parties. Accordingly, the 
shortened procedure set forth in the Rules of Practice, 7 CFR 47.20, is 
applicable. Pursuant to this procedure, complainant filed an opening 
statement. Respondent J & G Pre-Pak was given the opportunity to file 
an answering statement but did not do so. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Kaplan’s Fruit & Produce Co., Inc., is a corporation 
whose address is 762 Market Court, Los Angeles, California. 


2. Respondent Pat F. Go. is an individual, doing business as J & G 
Pre-Pak, whose address is 3158 Produce Row, Houston, Texas. Respond- 
ent Big D Brokerage Co., Inc. is a corporation whose address is 3171 
Produce Row, Houston, Texas. At the time of the transaction involved 
herein, each of the respondents was licensed under the Act. 


3. On June 20, 1975, in the course of interstate commerce, complain- 
ant sold to respondent J & G Pre-Pak, hereinafter referred to as J & G, 
800 sacks of potatoes at an agreed contract price of $4,177.90, f.o.b. 
shipping point, Pasco, Washington. 


4. The contract was negotiated by respondent Big D Brokerage Co., 
Inc., hereinafter referred to as Big D, who acted as broker in the trans- 
action. 


5. On June 20, 1975, and pursuant to the contract set forth in Find- 
ing of Fact No. 3, complainant shipped 800 sacks of potatoes from 
Pasco, Washington, to respondent at Houston, Texas, in car BNFE 9225. 
The potatoes arrived at contract destination, Houston, Texas, on or 
about June 28, 1975, and were accepted there by J & G. 


6. The potatoes in car BNFE 9225 were Federally inspected in 
Houston at 8:25 a.m. on July 9, 1975, for condition only, upon the appli- 
cation of J & G. The results of that inspection, in relevant part, are as 
follows: 


Temperature of Product: Doorway: Top 80° F., bottom 77° F. 


Condition: From 3 to 5%, average 4%, Fusarium Tuber Rot (dry or moist type). 
From 6 to 10%, average 8%, Slimy Soft Rot in all stages, mostly in advanced stage. 


Remarks: Inspection and certificate restricted to product and lading between metal 
dividers in doorway of car. 
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7. Respondent J & G has made no payment to complainant in connec- 
tion with this transaction. 


8. The formal complaint was filed on December 29, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for decision herein is whether J & G pur- 
chased the subject potatoes from complainant, as alleged in the com- 
plaint, or from Big D, as averred in the answer. The burden of proving 
the identity of the seller, by a preponderance of the evidence, rests upon 
complainant as the moving party. 


The evidence in favor of complainant’s position on the issue includes 
an invoice from Spada Distributing Co., Inc., Portland, Oregon, to com- 
plainant, showing the f.o.b. sale to complainant, on June 20, 1975, of 
241 100-pound sacks of U.S. No. 1 potatoes and 559 100-pound sacks of 
U.S. No. 2 potatoes, with the potatoes to be shipped in car BNFE 9225 to 
J & G as consignee; the carrier’s waybill showing the car to have been 
shipped from Pasco, Washington, on June 20, 1975, consigned to J & G 
at Houston, Texas, and with arrival notice being given by the carrier to J 
& G on June 28, 1975; complainant’s invoice to J & G, dated July 3, 
1975, in the amount of $4,177.90 for this carload of potatoes; and Big 
D’s invoice to complainant, dated July 28, 1975, for brokerage of 15¢ 
per sack, or a total of $120, for the 800 sacks contained in car BNFE 
9225. 


J & G, in support of his contention that this was a purchase by him 
from Big D, points to the Purchase and Sale order executed by Big D on 
June 10 as evidence that Big D bought the potatoes from complainant 
and later resold them to J & G. J & G contends that an invoice in the 
amount of $4,637.85 (No. 08173), issued to Big D on June 17, 1975, and 
referring to car BNFE 9225, supports his view of the transaction, as 
does a credit memo (No. 1305) issued to Big D by complainant on July 3, 
1975, referring to this car and to the memo set forth above, No. 08173. 


The typed Purchase and Sale order, to which J & G refers, was issued 
by Big D on its letterhead on the date of June 10, 1975. It notes that 800 
100-pound sacks of potatoes, U.S. No. 1 grade, were sold to J & G, with 
shipment to be from complainant, by rail, as soon as possible. Appearing 
next to the typed word “Rail” is a handwritten addition, “BNFE 9225”, 
with nothing to show where nor by whom the car number was added. 
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In evaluating the Purchase and Sale order, it shows clearly that 800 
bags of potatoes were to be shipped by complainant to J & G. However, 
it does not establish the identity of the seller. The seller could have been 
Big D, or it could have been complainant, as far as the ambigious evi- 
dence in this document is concerned. J & G, however, contends that this 
ambiguity is cleared up by complainant’s invoice No. 08173, sent to Big 
D on car BNFE 9225, showing an f.o.b. sale to Big D of 800 sacks of 
potatoes in car BNFE 9225 for $4,637.85. 


We think that this invoice is the strongest evidence submitted by J & 
G on his own behalf in this case. As to the credit memorandum issued by 
complainant, mentioned earlier herein and relied upon by J & G, this too 
is somewhat hazy. The memo, dated July 3, 1975, is addressed to Big D 
by complainant and refers to complainant’s invoice No. 08173; to the 
contract price of $4,637.85 noted thereon; and then states: “Change in 
manifest: Rebill J & G, Houston”. But while complainant did bill J & G 
on July 3, this would only be consistent with its claim that it was the 
seller of the goods to J & G in the first place. J & G has not said he failed 
to receive complainant’s invoice on this transaction. Furthermore, J & G 
never seems to have taken exception to the fact that the invoice was 
from complainant, rather than from Big D, from whom J & G alleges he 
bought the potatoes. Finally, if Big D were the seller in this case, why is 
there no evidence of an invoice from Big D toJ & G? 


In reviewing the evidence before us, we are of the opinion that com- 
plainant has sustained its burden of proving that it sold the potatoes to 
the respondent, through Big D as broker, and it is so concluded. 


J & G in his answer alleges that he “never accepted said load”. How- 
ever, and aside from J & G’s statement to that effect, there is no evi- 
dence in the record to show a rejection by J & G. Accordingly we con- 
clude that the potatoes were accepted by J & G. 


Having accepted the potatoes, J & G is liable to complainant for the 
agreed contract price thereof, less provable damages sustained as a 
result of any breach of warranty by complainant. The burden of proof 
with respect to the warranty, the breach, and the damages resulting 
therefrom, rests upon J & G. 


J & G first contends that the potatoes he purchased were warranted to 
be U.S. No. 1 grade at shipping point, but that those shipped in car 
BNFE 9225 were not, in breach of this express warranty as to grade. In 
reviewing the evidence, we are of the opinion that it is not sufficient to 
establish the express warranty claimed by J & G. Accordingly, we con- 
clude that J & G has failed in his burden of proof on this issue. 


J & G has not pleaded a breach of the implied warranty of suitable 
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shipping condition which accompanied this f.o.b. sale. See section 
46.43(i) and (j) of the Department’s Regulations, 7 CFR 46.42(i) and (j). 
Even had the breach been pleaded, however, it appears that the evidence 
would have been insufficient to sustain the plea. 


The f.o.b. contract price of the potatoes was $4,177.90. No part of this 
amount has been paid by J & G to complainant, in violation of section 2 
of the Act. Accordingly, reparation in the sum of $4,177.90 should be 
awarded to complainant against respondent J & G, with interest. 


Complainant, in its formal complaint, has requested that reparation 
be awarded to it against Big D, in the event we found no liability on the 
part of J & G herein. Since we have found J & G to be liable, it follows 
that the complaint as to Big D should be dismissed. 


Within 30 days from the date of this order, respondent J & G Pre-Pak 
shall pay to complainant, as reparation, $4,177.90, with interest thereon 
at the rate of 8% per annum from August 1, 1975, until paid. The com- 
plaint as to respondent Big D Brokerage Co., Inc. is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,457) 


ASSOCIATED POTATO GROWERS, INC. v. BIG D BROKERAGE Co. INC. PACA 
Docket No. 2-4003. Decided October 29, 1976. 


Contract price — failure to pay — Rebuttal evidence — failure to submit — 
Reparation 


Where respondent accepted the potatoes in issue, respondent is liable to complainant for 
the full agreed price thereof in the amount of $2,350.00 for which reparation is 
awarded. 

James V. Wright, Presiding Officer. 

Patrick Fisher, Grand Forks, ND, for complainant. 
Richard Petronella, Houston, TX, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2350 in connection with a trans- 
action in interstate commerce involving two truckloads of potatoes. 


A copy of the Report of Investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, in which it neither denied 
nor admitted liability in connection with this transaction. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3000, the shortened procedure set forth in the Rules of 
Practice, 7 CFR 47.20, is applicable. Pursuant to this procedure, com- 
plainant filed an opening statement. Respondent was given the oppor- 
tunity to file an answering statement but did not do so. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Associated Potato Growers, Inc., is a corporation 
whose address is P. O. Box 1316, Grand Forks, North Dakota. 


2. Respondent, Big D Brokerage Co., Inc., is a corporation whose 
address is 3171 Produce Row, Houston, Texas. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 


3. On or about February 12, 1975, in the course of interstate com- 
merce, complainant sold to respondent two truckloads of potatoes, with 
each load consisting of 500 100-pound bags of Big Giant brand round red 
potatoes, U.S. Commercial grade, at an agreed price of $2.50 per bag, 
less 15 cents per bag brokerage, for a total contract price on the 1,000 
bags of $2350, f.o.b. loading points in the State of North Dakota. 


4. On February 14, 1975, and pursuant to the foregoing contract, 
complainant shipped 1,000 bags of potatoes, in two truckloads of 500 
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bags each, from loading points in the State of North Dakota to respond- 
ent in Houston, Texas. Each of the truckloads had been officially in- 
spected at loading point on February 14 and had been certified as U.S. 
Commercial grade, Size A, 2-inch minimum. 


5. Respondent received and accepted the two truckloads of potatoes 
at contract destination in Houston, Texas, but has paid no part of the 
contract price to complainant. 


6. The formal complaint was filed on September 29, 1975, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that on February 12, 
1975, it sold to respondent two truckloads, or 1000 100-pound bags, of 
round red potatoes, U.S. Commercial grade, at a price of $2.50 per bag, 
less 15 cents brokerage, or a net of $2.35 per bag, f.o.b. loading point in 
North Dakota. Complainant further alleges that on February 14, 1975, 
and pursuant to this contract, it shipped two truckloads of potatoes, 
each containing 500 100-pound bags, from North Dakota to respondent 
in Houston, Texas. Complainant alleges that such potatoes were received 
and accepted by respondent in Houston, but that no part of the contract 
price has been paid to complainant by respondent. 


Complainant offers in evidence, as exhibits to its verified complaint, 
the inspection certificates of February 14, 1975, showing these two 
loads grading U.S. Commercial, Size A; its invoices to respondent, dated 
February 12, 1975, showing the sale of 1,000 100-pound bags of Big 
Giant brand, red round potatoes, at a net of $2.35 per bag, to respond- 
ent; and the bills of lading, dated February 14, 1975, showing that the 
potatoes were hauled by truck from North Dakota to Houston, Texas. As 
evidenced in its opening statement, complainant states that its 
employee, Marvin Austin, had numerous telephone conversations with 
respondent’s employee, David Shaftner, subsequent to February 14, 
1975, and that at no time in these conversations did Shaftner deny that 
respondent received the potatoes, or complain about the quality or 
condition of the potatoes on arrival in Houston. 


As the moving party, complainant has the burden of proving the sale 
and shipment of these potatoes to respondent, and respondent’s accept- 
ance thereof. Respondent in its answer has offered no evidence in rebut- 
tal to that submitted by complainant. It is simply alleged in the answer 
that Michael King, who signed the answer as acting president of 
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respondent corporation, purchased all the stock in respondent corpora- 
tion on a date subsequent to the time of the purchase involved herein; 
that he has been unable to find any corporate record of these shipments; 
and is therefore unable to admit or deny respondent’s liability to com- 
plainant in the matter. 


In reviewing the evidence, we conclude that complainant has sus- 
tained its burden of proof in this case. Since respondent accepted the 
potatoes, it owes complainant the agreed contract price therefor, or 
$2,350. Respondent’s failure to pay this sum to complainant is in viola- 
tion of section 2 of the Act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,350, with interest thereon at the rate of 
8% per annum from March 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,458) 


GROWERS MARKETING SERVICE, INC. v. TIGER-MO PRODUCE Co. PACA 
Docket No. 2-3683. Decided October 29, 1976. 


Interstate commerce — movement in established — Accounting — failure to fur- 
nish — Evidence — as to condition — failure to submit — Net value — construc- 
tion of — failure to pay — Reparation awarded 


Where respondent received the melons in issue on consignment and failed to furnish com- 
plainant an accounting therefor, respondent is liable to complainant for the reasonable 
net value of said melons $1,412.96, plus $64.00 for four missing bins, for a total due 
and owing complainant in the amount of $1,476.96 for which reparation is awarded. 


Lowell Stanley, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought reparation against re- 
spondent in the amount of $1,540.96 (later amended to $1,476.96) in 
connection with a shipment of watermelons in interstate commerce. 


A copy of the Department’s report of investigation was served upon 
each of the parties. A copy of the formal complaint was served upon re- 
spondent, which filed an answer thereto denying liability to complain- 
ant. 


Since the amount claimed in the formal complainant does not exceed 
$3,000, the shortened method of procedure provided in section 47.20 of 
the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to such proce- 
dure the parties were given the opportunity to submit additional evi- 
dence in support of their respective positions by means of verified state- 
ments. Complainant filed an opening statement. Respondent did not file 
an answering statment. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Growers Marketing Service, Inc., is a corporation 
whose address is P. O. Box 2595, Lakeland, Florida. 


2. Respondent is an individual, Anthony K. Mobarak, doing business 
as Tiger-Mo Produce Company, whose address is P. O. Box 5654, 3335 
North Edgewood Avenue, Jacksonville, Florida. At the time of the trans- 
actions involved herein, respondent was licensed under the Act. 


3. On or about June 7, 1974, complainant consigned to respondent, to 
be sold for complainant’s account, one partial load of watermelons. Re- 
spondent received approximately 800 watermelons, from complainant 
on or about June 7, 1974. 


4. On or about June 28, 1974, complainant consigned to respondent, 
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to be sold for complainant’s account, one trailer of watermelons number- 
ing approximately 1330. The watermelons in this trailer were shipped in 
26 bins. 


5. The net proceeds due to complainant on the two consignments of 
watermelons is $1,412.96, no part of which has been paid by respondent 
to complainant. 


6. The price of the four missing bins used by respondent to ship water- 
melons to complainant is $64.00, no part of which has been paid by re- 
spondent to complainant. 


7. The formal complaint was filed on February 14, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


A preliminary issue presented for our consideration is whether the 
transactions herein recited were involved in the stream of interstate 
commerce. Respondent alleges in its answer that the watermelons in- 
volved were grown by complainant in Florida and sold to respondent in 


Florida. The record shows that respondent resold many melons during 
the period in question in such a manner that they ultimately moved out 
of state or in foreign commerce. Respondent submitted no evidence 
showing records of sales of the melons in question in purely intrastate 
commerce. We conclude that the melons sold to respondent entered the 
stream of interstate and foreign commerce. 


There is no dispute but that respondent did receive the watermelons in 
question on consignment. Respondent is therefore liable for the reasona- 
ble net value of the melons. 


Since respondent failed to furnish an accounting covering its resale of 
the melons, constructed net proceeds were computed during the course 
of a personal investigation of respondent’s records by an investigator 
from this Department and included in the report of investigation. Re- 
spondent’s records regarding this transaction consisted of individual 
jackets for each customer. The jackets contained limited information 
and lot numbers were not used to identify sales. It was necessary for the 
U.S.D.A. investigator to use average selling prices for complainant’s wa- 
termelons. The computed U.S.D.A. accounting is as follows: 
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June 5, 1974 Invoice # 


901 at $1.35 $1,216.35 
4 at 2.00 8.00 
822 at 1.25 1,027.50 
285 at 1.00 285.00 
800 (per envelope) 361.00 
2,812 2,897.85 


asp. 103.05 : 
800 at asp. 103.05 824.40 


Expenses 
Commission 15% 123.66 
Net Proceeds Due 700.74 


June 26, 1974 


12 at $1.25 15.00 

5 at 1.15 5.75 
405 at 1.00 405.00 
596 at 93 554.28 
1,052 at 90 946.80 
25 at 80 20.00 
1,380 (per envelope) 253.50 
3,475 $2,200.33 


asp. 63 
1,330 at aps. 63 837.90 


Expenses 
Commission 15% 125.68 
Net Proceeds Due $ 712.22 


Total Net Proceeds Due $1,412.96 


Respondent in his answer alleges that the constructed accounting 
made by the Department’s investigator is meaningless because it used an 
average price which was based on the sales of relatively good melons and 
that the melons involved herein were delivered in poor condition. How- 
ever respondent produced no evidence in the form of an impartial in- 
spection showing the condition of the melons on arrival nor did respond- 
ent produce a dump certificate showing that any portion of the two loads 
was dumped. Respondent failed to furnish an accounting to complainant 
showing the disposition of complainant’s melons and the accounting con- 
structed by the Department’s investigator and based on respondent’s 
own records is the best evidence available of the net value of the melons 
in question. 


Regarding the collateral issue of respondent’s failure to account for 
four watermelon bins used in the transaction, we find that complainant 
has met his burden of proof regarding the bins and that respondent is li- 
able for the $64 value thereof. 
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We conclude, therefore, that respondent is liable to complainant for 
the constructed net proceeds of the watermelons and the appropriated 
bins, or $1,476.96. Respondent’s failure to remit this amount to com- 
plainant is a violation of section 2 of the Act, for which reparation 
should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,476.96, with interest thereon at the rate 
of 8 percent per annum from August 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,459) 


In re KENNETH STOUT PRODUCE, INC. PACA Docket No. 2-4170. Decided 
September 28, 1976. 


Wilfull, flagrant and repeated violations — failure to pay — Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing to pay for 
34 lots of perishable agricultural commodities as found herein, the facts and circum- 
stances of such violations shall be published. 


Dennis Becker, for complaint. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
by a complaint filed on March 22, 1976, by the Director, Fruit and Vege- 
table Division, Agricultural Marketing Service, United States Depart- 





1794 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 35 A.D. 1793 


ment of Agriculture. It is alleged in the complaint that during the period 
August 1974 through August 1975 respondent purchased and accepted 
in interstate commerce from 12 sellers 34 lots of fruit and vegetables, all 
being perishable agricultural commodities, but failed to make payment 
of the agreed purchase prices in the total amount of $54,194.52. 


A copy of the complaint was served upon respondent on March 25, 
1976, which complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of the complainant for the issu- 
ance of a Default Order, the following Decision and Order is issued with- 
out further investigation or hearing, pursuant to section 47.30(c) of the 
Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Kenneth Stout Produce, Inc., is an Oklahoma corpora- 
tion whose address is 311 South Ellison, Oklahoma City, Oklahoma 
73108. 


2. Pursuant to the licensing provisions of the Act, license No. 750951 
was issued to respondent on January 16, 1975. This license was sus- 
pended automatically at the close of business on December 18, 1975, 
pursuant to the provisions of section 7 of the Act (7 U.S.C. 499g), when 
respondent failed to satisfy a reparation award issued November 12, 
1975, in PACA Docket No. 2-3974. The license terminated automatical- 
ly on January 16, 1976, when respondent failed to renew it. 


3. As set forth more fully in paragraph 3 of the complaint, during the 
period August 1974 through August 1975 respondent purchased and ac- 
cepted in interstate commerce from 12 sellers 34 lots of fruits and vege- 
tables, all being perishable agricultural commodities, but failed to make 
full payment of the agreed purchase prices in the total amount of 
$54,194.52. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 34 transactions set forth in Finding of Fact No. 3, above, constitute 
wilful, repeated and flagrant violations of section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 





GORDON’S INC. 
Cite as 35 A.D. 1795 


ORDER. 


A finding is made that respondent has committed wilful, flagrant and 
repeated violations of section 2 of the Act (7 U.S.C 499b), and the facts 
and circumstances set forth above, shall be published. 


This Order shall take effect on the 11th day after this Decision be- 
comes final.* 


Pursuant to the Amended Rules of Practice governing procedures un- 
der the PACA, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary by a 
party to the proceedings within 30 days after service as provided in sec- 
tions 47.37 and 47.39 of the Amended Rules of Practice (7 CFR 47.37 
and 47.39). 


_ Copies hereof shall be served upon the parties. 


(No. 17,460) 


In re GORDON’S, INC. PACA Docket No. 2-4192. Decided August 16, 
1976. 


Wilful, repeated and flagrant violations—failure to pay—Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing to pay 27 
sellers for 103 lots of perishable agricultural commodities as found herein, respond- 
ent’s license as a registrant under the Act is revoked. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


*The Decision and Order became final November 11, 1976.—Ed. 





1796 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 35 A.D. 1795 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (“Act”), in- 
stituted by a complaint filed on April 8, 1976, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the complaint that during the 
period February, 1975 through October, 1975, respondent purchased 
and accepted in interstate and foreign commerce, or in contemplation of 
shipment in interstate and foreign commerce, from 27 sellers, 103 lots 
of fruit and vegetables, all being perishable agricultural commodities, 
but failed to make payment of the agreed purchase prices to such sellers 
in the total amount of $76,066.83. 


A copy of the complaint was served upon respondent on May 4, 1976, 
which complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing, pursuant to section 47.30(c) of the 
Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Gordon’s, Inc., is a California corporation whose ad- 
dress is 1356 East 18th Street, Los Angeles, California 90021. 


2. Pursuant to the licensing provisions of the Act, license No. 750183 
was issued to respondent on August 5, 1974, presently is in effect, and 
next is subject to renewal on or before August 5, 1976. 


3. As set forth more fully in paragraph 3 of the complaint, during the 
period February, 1975 through October, 1975, respondent purchased 
and accepted in interstate and foreign commerce, or in contemplation 
thereof, from 27 sellers, 103 lots of fruit and vegetables, all being perish- 
able agricultural commodities, but failed to make payment of the agreed 
purchase prices thereof, in the total amount of $76,066.83. 


CONCLUSIONS 


Respondent’s failure to make full payment with respect to the 103 
transactions set forth in Finding of Fact No. 3, above, constitutes wilful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. 499b), 
for which the Order below is issued. 





ALVIE R. TRAMMELL 
Cite as 35 A.D. 1797 


ORDER .- 


Respondent’s license is revoked. 


This Order shall take effect on the 11th day after this Decision be- 
comes final. 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final* without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in Sections 47.37 
and 47.39 of the Rules of Practice (7 CFR 47.37 and 47.39). 

Copies hereof shall be served upon the parties. 


(No. 17,461) 


In re ALVIE R. TRAMMELL, d/b/a OZARK POTATO CO. PACA Docket No. 2- 
4168. Decided August 16, 1976. 


Flagrant and repeated violations—failure to pay—Sanction 


Where respondent flagrantly and repeatedly violated the Act in failing to pat in full for 
perishable agricultural commodities as found herein, respondent’s license as a regis- 
trant under the Act is revoked. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 


*The Decision and Order became final November 11, 1976.—Ed. 
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Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (“Act”), insti- 
tuted by a complaint filed on March 22, 1976, by the Director, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the complaint that during the 
period October 1975 through November 1975 respondent purchased 
from five sellers six lots of fruit and vegetables, all being perishable 
agricultural commodities in interstate commerce, but failed to make full 
payment of the agreed purchased prices in the total amount of 
$27,422.50. 


Service of the complaint was made by regular mail, posted on or about 
April 13, 1976, in conformity with section 47.4 of the Rules of Practice, 
which complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without fur- 
ther investigation or hearing, pursuant to section 47.30(c) of the Rules of 
Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Alvie R. Trammell, is an individual doing business as 
Ozark Potato Co., whose address is Highway 71, Box 4A, Lowell, Arkan- 
sas 72745. 


2. Pursuant to the licensing provisions of the Act, license No. 760088 
was issued to respondent on July 23, 1975, presently is in effect, and 
next is subject to renewal on or before July 23, 1976. 


3. As set forth more fully in paragraph 3 of the complaint, during Oc- 
tober and November 1975, respondent purchased and accepted from five 
sellers six lots of fruit and vegetables, all being perishable agricultural 
commodities sold in interstate commerce, but failed to make full pay- 
ment of the agreed purchase prices in the total amount of $27,422.50. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the six transactions set forth in Finding of Fact No. 3, above, constitute 
wilful, repeated and flagrant violations of section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


JOHN A. SCHIANO PRODUCE CO. 1799 
Cite as 35 A.D. 1799 


ORDER _ 


Respondent’s license is revoked. 


This Order shall take effect on the 11th day after this Decision be- 
comes final.* 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceedings within 30 days after service as provided in sections 47.30 
and 47.39 of the Rules of Practice (7 CFR 47.37 and 47.39). 


Copies hereof shall be served upon the parties. 


(No. 17,462) 


In re JOHN A. SCHIANO PRODUCE Co., INc. PACA Docket No. 2-4169. 
Decided August 24, 1976. 


Flagrant and repeated violations—failure to pay—Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act as found herein, 
respondent’s license as a registrant under the Act is revoked. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 


*The Decision and Order became final October 25, 1976.—Ed. 
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Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (“Act”), insti- 
tuted by a complaint filed on March 22, 1976, by the Director, Food and 
Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture. It is alleged in the complaint that during the 
period June, 1975 through August, 1975, respondent purchased and ac- 
cepted in interstate commerce from three sellers, 26 lots of potatoes and 
watermelons, both products being perishable agricultural commodities, 
but failed to make full payment of the agreed purchase prices therefor in 
the total amount of $135,044.89. 


A copy of the complaint was served upon respondent on May 3, 1976, 
which complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without fur- 
ther investigation or hearing, pursuant to section 47.30(c) of the Rules of 
Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, John A. Schiano Produce Co., Inc., is a New York 
corporation whose last known mail address is 2100 Park Street, Syra- 
cuse, New York 13208. 


2. Pursuant to the licensing provisions of the Act, license no. 711636 
was issued to respondent on May 21, 1974, was renewed in 1975, and 
was subject to renewal on or before May 21, 1976. Pursuant to section 
13(a) of the Act (7 U.S.C. 499m(a)), respondent’s license was suspended 
on November 13, 1975, when respondent refused to produce its records 
for examination in the investigation of reparation complaints under the 
Act. Respondent’s license terminated on May 21, 1976, when it was not 
renewed. 


3. As more fully set forth in paragraph 3 of the complaint, during the 
period June, 1975 through August, 1975, respondent purchased from 
three sellers, and accepted in interstate commerce, 26 lots of potatoes 
and watermelons, both products being perishable agricultural commodi- 
ties, but failed to make full payment of the agreed purchase prices in the 
total amount of $135,044.89. 


CONCLUSIONS 
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Respondent’s failure to make full payment with respect to the 26 
transactions set forth in Finding of Fact No. 3, above, constitute wilful, 
repeated and flagrant violations of section 2 of the Act (7 U.S.C. 499b), 
for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 


This Order shall take effect on the 11th day after this Decision 
becomes final.* 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceedings within 30 days after service as provided in sections 47.37 
and 47.39 of the Rules of Practice (7 CFR 47.37 and 47.39). 


Copies hereof shall be served upon the parties. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 17,463) 


HUSSEL W. HOWE v. KENNETH HEDER PRODUCE Co. PACA Docket No. 
2-3618. In order issued November 12, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


*The Decision and Order became final October 25, 1976.—Ed. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 17,464) 


MISSION SHIPPERS, INC. v. SHIPPERS SERVICE Co. INC. PACA Docket No. 


2-4397. In order issued November 23, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,465) 


ROGERS PRODUCE CoO. v. FELDMAN BROTHERS PRODUCE Co., INC. PACA 


Docket No. 2-4407. In order issued November 23, 1976, by Donald 
A. Campbell, Judicial Officer. 


DISMISSAL—ON REQUEST OF COMPLAINANT as to 
iated Grocer’s Company 


(No. 17,466) 


ALFRED LAGRANGE, INC. v. ASSOCIATED GROCERS’ COMPANY OF ST. LOUIS 
and/or THE GILBERT BROKERAGE Co. PACA Docket No. 2-4136. In 


order issued October 29, 1976, by Donald A Campbell, Judicial Of- 
ficer. 


DEFAULT ORDER—REPARATION AWARDED 


(No. 17,467) 


D - N PRODUCE v. S. CORTELLO, INC. PACA Docket No. 2-4229. Repara- 
tion of $2,068.00 with 8 percent interest from July 1, 1975, 
awarded complainant against respondent in order issued November 
1, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,468) 


THE MACALUSO FRUIT COMPANY v. MICHAEL L. EMERINE, d/b/a G. M. 
PRODUCE. PACA Docket No. 2-4018. Reparation of $2,362.37 with 
8 percent interest from July 1, 1975, awarded complainant against 
respondent in order issued November 1, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,469) 


NORTHERN FRUIT Co., INC. v. WILLIAM BROADUS, d/b/a BROADUS’ PRO- 
DUCE COMPANY. PACA Docket No. 2-4386. Reparation of 
$12,954.50 with 8 percent interest from April 1, 1976, awarded 
complainant against respondent in order issued November 9, 1976, 
by Donald A. Campbell, Judicial Officer. 


(No. 17,470) 


JERRY L. TALLEY, d/b/a JERRY L. TALLEY & CO. v. FLOYD E. ROBINSON, 
d/b/a CONSUMERS & GROWERS. PACA Docket No. 2-4387. Repara- 
tion of $2,130.80 with 8 percent interest from July 1, 1975, 
awarded complainant against respondent in order issued November 
9, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,471) 


DIXON TOM-A-TOE COMPANIES, INC. v. PEEPLES PRODUCE CO. PACA Dock- 
et No. 2-4402. Reparation of $6,375.25 with 8 percent interest 
from December 1, 1975, awarded complainant against respondent 
in order issued November 10, 1976, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 17,472) 


GARNAND MARKETING, INC. v. PAT. F. Go, d/b/a J & G PRE-PAK. PACA 
Docket No. 2-4403. Reparation of $1,600.00 with 8 percent 
interest from October 1, 1975, awarded complainant against 
respondent in order issued November 10, 1976, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 17,473) 


GREEN GROVE CITRUS, INC. v. DON G. TERRY, d/b/a IMPERIAL FRUIT & 
VEGETABLE CO. PACA Docket No. 2-4399. Reparation of $3,405.00 
with 8 percent interest from January 1, 1976, awarded complainant 
against respondent in order issued November 10, 1976, by Donald 
A. Campbell, Judicial Officer. 


(No, 17,474) 


SENINI ARIZONA, INC. v. RAY BOLL and/or RAY BOLL, INC. PACA Docket 
No. 2-4391. Reparation of $3,073.20 with 8 percent interest from 
September 1, 1975, awarded complainant against respondent in or- 
der issued November 10, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,475) 


TONY VITRANO COMPANY v. HUBBARD PRODUCE Co. PACA Docket No. 
2-4393. Reparation of $12,759.50 with 8 percent interest from 
March 1, 1976, awarded complainant against respondent in order 
issued November 10, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,476) 


BEST PRODUCE CO. v. BROADUS’ PRODUCE COMPANY. PACA Docket No. 
2-4404. Reparation of $360.00 with 8 percent interest from April 
1, 1976, awarded complainant against respondent in order issued 
November 11, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,477) 


GARNAND MARKETING, INC. v. MICHAEL KING CORPORATION, t/a KING 
BROKERAGE Co. PACA Docket No. 2-4406. Reparation of $5,612.50 
with 8 percent interest from November 1, 1975, awarded com- 
plainant against respondent in order issued November 11, 1976, by 
Donald A. Campbell, Judicial Officer. 


MISCELLANEOUS 1805 
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(No. 17,478) 


M & T CHIRICO, INC. v. A. J. CAMP, INC. PACA Docket No. 2-4405. Repa- 
ration of $12,983.75, with 8 percent interest from February 1, 
1976, awarded complainant against respondent in order issued 
November 11, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,479) 


MEYER TOMATOES v. BLALOCK BROTHERS TOMATO, a/t/a BLALOCK BROTH- 
ERS WHOLESALE TOMATO REPACKERS. PACA Docket No. 2-4412. 
Reparation of $13,840.00 with 8 percent interest from May 1, 1976, 
awarded complainant against respondent in order issued November 
11, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,480) 


SINALOA PRODUCE Co., INC. v. BLALOCK BROTHERS TOMATO, a/t/a BLA- 
LOCK BROTHERS WHOLESALE TOMATO REPACKERS. PACA Docket 
No. 2-4411. Reparation of $43,100.00 with 8 percent interest from 
June 1, 1976, awarded complainant against respondent in order is- 
sued November 11, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,481) 


B & L PRODUCE, INC. v. A & A PRODUCE, INC. PACA Docket No. 2-4419. 
Reparation of $34,623.03 with 8 percent interest from November 1, 
1975, awarded complainant against respondent in order issued 
November 12, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,482) 


JAMES DESIDERIO, INC. v. A. J. CAMP, INC. PACA Docket No. 2-4418. 
Reparation of $8,958.90 with 8 percent interest from February 1, 
1976, awarded complainant against respondent in order issued 
November 12, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,483) 


RUSKIN VEGETABLE CORPORATION v. BLALOCK BROTHERS, a/t/a BLALOCK 
BROTHERS WHOLESALE TOMATO REPACKERS. PACA Docket No. 
2-4413. Reparation of $12,370.00 with 8 percent interest from 
June 1, 1976, awarded complainant against respondent in order is- 
sued November 12, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,484) 


LYLE C. FOSTER v. MELVIN NAGEL, d/b/a/ NAGEL PACKING COMPANY. 
PACA Docket No. 2-4430. Reparation of $1,665.35 with 8 percent 
interest from March 1, 1976, awarded complainant against respond- 
ent in order issued November 24, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,485) 


GREAT LAKES FRUIT & PRODUCE, INC. v. JIM LATCH AND BILL HOLLAWAY, 
d/b/a H & L PRODUCE. PACA Docket No. 2-4423. Reparation of 
$4,470.50 with 8 percent interest from May 1, 1976, awarded com- 
plainant against respondent in order issued November 24, 1976, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,486) 


INTER-STATE FRUIT & VEG. CO., INC. v. MAX V. HAGEN. d/b/a HAGEN’S 
FRESH FRUIT & VEGETABLES. PACA Docket No. 2-4426. Reparation 
of $2,261.25 with 8 percent interest from January 1, 1976, 
awarded complainant against respondent in order issued November 
24, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,487) 


KAPLAN’S FRUIT & PRODUCE CO., INC. v. ALLSTATE FOOD & PRODUCE INC. 
PACA Docket No. 2-4429. Reparation of $358.75 with 8 percent 
interest from February 1, 1976, awarded complainant against 
respondent in order issued November 24, 1976, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 17,488) 


MEYER TOMATOES v. JIM LATCH and BILL HOLLAWAY, d/b/a H & L PRO- 
DUCE. PACA Docket No. 2-4424. Reparation of $11,390.00 with 8 
percent interest from May 1, 1976, awarded complainant against 
respondent in order issued November 24, 1976, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,489) 


SCANIO PRODUCE COMPANY, Incorporated, v. H & L PRODUCE. PACA 
Docket No. 2-4425. Reparation of $1,000.00 with 8 percent 
interest from July 1, 1976, awarded complainant against respond- 
ent in order issued November 24, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,490) 


W. C. GARDEN FRESH, INC. v. FELDMAN COMMISSION Co., INC. PACA 
Docket No. 2-4427. Reparation of $1,973.25 with 8 percent 
interest from February 1, 1976, awarded complainant against 
respondent in order issued November 24, 1976, by Donald A. Camp- 
bell, Judicial Officer. 
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